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In the District Court of the United States for

the Southern District of California, Southern

Division.

In Admiralty No. 386
'

J. IMAHASHI, M. SHIBATA, T. IMAHASHI,
M. IMAHASHI, K. SEKI, T. SHIBATA,
M. SUDA, M. SAKAMOTO, S. IMAHASHI,
F. SEKI, N. SHIBATA and A. HIDMAN,

|

Libelants,

vs.

The Fishing Boat "DEPENDABLE", her engines,

tackle, apparel and furniture, JOE ALIOTO,
MARY ALIOTO, FIRST DOE, SECOND
DOE, THIRD DOE and DOE CORPORA-
TION, a corporation,

ifl

'

MARY ALIOTO,
Respondents.

Claimant.

MARY ALIOTO,
Cross-Libelant,

vs. I

J. IMAHASHI, M. SHIBATA, T. IMAHASHI,
M. IMAHASHI, K. SEKI, T. SHIBATA,
M. SUDA, M. SAKAMOTO, S. IMAHASHI,
F. SEKI and N. SHIBATA,

Cross-Respondents.
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CITATION

^United States of America: ss. To J. Imahashi, M.

Shibata, T. Imahashi, M. Imahashi, K. Seki,

T. Shibata, M. Suda, M. Sakamoto, S. Ima-

hashi, P. Seki, N. Shibata and A, Hidman,

Greeting

:

You are hereby cited and admonished to be and

appear in the United States Circuit Court of Ap-

peals for the Ninth Circuit, at the City of San

Francisco, State of California, on [2] the 28th day

of March, 1940, pursuant to an order allowing ap-

peal, filed on February 27, 1940 in the Clerk's

Office of the District Court of the United States,

for the Southern District of California, Southern

[
Division, in that certain cause No. 386, wherein

I

Mary Alioto is appellant and you are appellees, to

show cause, if any there be, why the order, judg-

ment and decree in the said appeal mentioned

should not be corrected, and why speedy justice

should not be done to the parties in that behalf.

Witness the Honorable Jeremiah Neterer, Judge

sitting for the Southern District of California, this

27th day of February, 1940, and in the One Hun-

dred Sixty-Fourth year of the Independence of

the United States.

JEREMIAH NETERER
United States District Judge

sitting for the Southern Dis-

trict of California. [3]



4 Mary Alloto vs.

Received copy of the within Citation this 28 day

of February, 1940.

McCUTCHEN, OLNEY,
MANNON & GREENE
Proctors for Libelants, etc.

[Endorsed] : Filed Feb 28 1940. [4]

[Title of District Court and Cause.]

LIBEL IN REM AND IN PERSONAM FOR
COLLISION DAMAGE

To the Honorable the Judges of the Above Entitled

Court

:

The libel of J. Imahashi, M. Shibata, T. Ima-

hashi, M. Imahashi, K. Seki, T. Shibata, M. Suda,

M. Sakamoto, S. Imahashi and F. Seki, co-owTiers

of the fishing vessel Taiyo, individually and as

bailees for any cargo that may have been aboard

the said fishing vessel Taiyo at the time of the col-

lision hereinafter mentioned and on behalf of all

persons having or having had an interest in said

Taiyo or in any stores, equipment or clothing on

board said Taiyo at the time of said collision

against the fishing vessel Dependable, her engines,

tackle, apparel and furniture, Joe Alioto, Mary

Alioto, First Doe, Second Doe, Third Doe and Doe

Corporation, a corporation, and against all persons

intervening for their interest in a cause of col-

lision, civil and maritime, alleges: [5]
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I.

Libelants are the owners of the fishing vessel

Taiyo which was a fishing boat of the burden of

202.89 gross tons, or thereabouts, powered by a

Western Enterprise diesel engine.

II.

The respondent fishing boat Dependable is a fish-

ing boat, the dimensions and tonnage of which

libelants are not at present advised but said re-

spondent vessel is now or will be within the terri-

torial limits of the harbor of San Diego and within

the jurisdiction of this Honorable Court.

III.

Libelants are informed and believe and upon

such information and belief allege that respond-

ents Joe Alioto, Mary Alioto, First Doe, Second

Doe, Third Doe and Doe Corporation, a corpora-

tion, are the o\^Tiers and operators of said respondent

fishing boat Dependable. Libelants are ignorant of

the true names of respondents designated herein as

First Doe, Second Doe, Third Doe and Doe Cor-

poration, a corporation, and said names are fic-

titious names and libelants pray that their true

names as and when ascertained be inserted herein

and in all of the records, papers and proceedings

herein in lieu of such fictitious designation.

IV.

On July 16, 1938, in the morning of said day, a

collision occurred between the said fishing boat

^
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Taiyo and the respondent fishing boat Dependable

on the Pacific Ocean at a point in the vicinity of

Cape San Lucas, Lower California, and as a result

of said collision, as libelants are informed and be-

lieve and therefore allege, the said fishing boat

Taiyo became a total loss. [6]

V.

Libelants are not yet advised concerning the par-

ticulars of said collision and they beg leave to set

out said particulars in detail as and when advised

and to amend this libel accordingly.

YL
Libelants are informed and believe and therefore

allege that at and prior to the time of said collision

the said fishing boat Taiyo was in all respects sea-

worthy and was properly manned, equipped and

supplied and was observing all of the rules and

regulations applicable to a vessel in her situation.

VII.

Libelants are informed and believe and therefore

allege that said Taiyo committed no fault or negli-

gence in the premises and that the collision and the

damage resulting therefrom were solely due to the

carelessness, negligence and recklessness of the re-

spondent fishing boat Dependable, her master and

crew. Libelants are not at present advised as to the

particulars as to which said respondent fishing

boat Dex)endable was cai-eless, negligent and reck-

less and libelants beg leave to offer proof as and
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when advised of said particulars and to amend this

libel accordingly.

VIII.

As a result of said collision, as libelants are in-

formed and believe and therefore allege, said fish-

ing boat Taiyo sunk and ])ecanie a total loss ; that

libelants and those on whose behalf libelants are

suing have suffered damage on account of the loss

of said vessel and by reason of the loss of cargo,

gear, tackle, stores and crew's effects and equip-

ment amounting to approximately Ninety Thou-

sand (90,000) Dollars. Libelants [7] have not yet

been able to ascertain the exact amount of their

said damages and they beg leave to amend this

libel when more definite information and figures

are available.

IX.

All and singular the premises are true and

within the admiralty and maritime jurisdiction of

the United States and of this Honorable Court.

Wherefore, libelants pray that process in due

form of law according to the course of this Honor-

able Court in causes of admiralty and maritime

jurisdiction may issue against said fishing boat

Dependable, her engines, tackle, apparel and furni-

ture, etc., and that all persons having any interest

therein may be cited to appear and answer upon

oath all and singular the matters aforesaid. That

citation in personam may issue against said re-

spondents and each of them and that they mav be
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required to appear and answer upon oath all and

singular the matters aforesaid and that this Honor-

able Court may be pleased to decree the payment

by respondents, and each of them, of damages

aforesaid, together with interest thereon and costs

of suit herein and that the said fishing boat De-

pendable may be condemned and sold to pay the

same and that libelants may have such other and

further relief in the premises as in law and jus-

tice they may be entitled to receive.

Dated July 22, 1938.

McCUTCHEN, OLNEY,
MANNON & GREENE
Proctors for Libelants.

Verified.

[Endorsed] : Filed Jul 22 1938. [8]

State and Southern District of California

County of Los Angeles—ss.

Harold A. Black, being first duly sworn, deposes

and says:

That he is an attorney at law and proctor in ad-

miralty associated with Messrs. McCutchen, Olney,

Mamion & Greene, proctors for libelants herein;

that he has read the foregoing libel and that the

same is true to the best of his knowledge, informa-

tion and belief; that he makes this verification for

the reason that libelants are not within the Counties

of Los Angeles, San Diego or the Southern Dis-

trict of California; that the sources of his knowl-
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edge and information are telephone and radio com-

munications, and telegrams lie has received from

the representatives of libelants.

HAROLD A. BLACK
Subscri1)ed and sworn to before me this 22nd day

of July, 1938.

[Notarial Seal] [Illegible] HANSEN
Notary Public in and for the County of Los Ange-

les, State of California.

[Endorsed] : Piled Jul 22 1938. [9]

ll

[Title of District Court and Cause.]

AMENDED LIBEL IN REM AND IN
PERSONAM FOR COLLISION DAMAGES

To the Honorable the Judges of the Above Entitled

Court

:

The amended libel of J. Imahashi, M. Shibata, T.

Imahashi, M. Imahashi, K. Seki, T. Shibata, M.

Suda, M. Sakamoto, S. Imahashi, P. Seki and N.

Shibata, co-owners of the fishing vessel Taiyo, and

A. Hidman, a member of the crew of said vessel,

on behalf of themselves and all persons having or

having had an interest in said Taiyo or in any

stores, equipment or other property on board said

Taiyo at the time of the collision hereinafter men-

tioned, against the fishing boat Dependable, her en-

gines, tackle, apparel and furniture, Joe Alioto,

Mary Alioto, First Doe, Second Doe, Third Doe
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and Doe Corporation, a corporation, and against

all persons intervening for their interest, in a

cause of collision, civil and maritime, alleges: [11]

1

11

I.

Libelants J. Imahashi, M. Shibata, T. Imahashi,

M. Imahashi, K. Seki, T. Shibata, M. Suda, M. ,

Sakamoto, S. Imahashi, F. Seki and N. Shibata are

the owners of the fishing vessel Taiyo which was a

fishing boat of the burden of 208.89 gross tons, or

thereabouts, powered by a Western Enterprise

diesel engine.

II.

The respondent fishing boat Dependable is a

fishing boat 87.5 feet long, powered by a diesel en-

gine and said respondent vessel is now or will be

within the territorial limits of the harbor of San

Diego and within the jurisdiction of this Honorable

Court.

III.

Libelants are informed and believe and upon

such information and belief allege that respondents

Joe Alioto, Mary Alioto, First Doe, Second Doe,

Third Doe and Doe Corporation, a corporation, are

the owners and operators of said respondent fishing

boat Dependable. Libelants are ignorant of the

true names of respondents designated herein as

First Doe, Second Doe, Third Doe and Doe Cor-

poration, a corporation, and said names are fic-

titious names and libelants pray that their true

names as and when ascertained be inserted herein

lesa
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and in all of the records, papers and proceedings

herein in lieu of such fictitious designation.

IV.

: On July 16, 1938, at about ten o'clock in the

morning- of said day, a collision occurred between

the said fishing boat Taiyo and the respondent fish-

ing boat Dependable on the Pacific Ocean at a

point approximately four miles east by south of

Gorda Point, Lower California. As the result of

said collision, said [12] Taiyo became a total loss

and the various libelants herein sustained losses

and damages as the result of said collision as here-

inafter more particularly alleged.

V.

Libelants are informed and believe and upon

such information and belief allege that the circum-

stances of said collision are as follows: The Taiyo

early in the morning of July 16, 1938, was fishing

in the vicinity of Outer Grorda Bank about twelve

miles east of San Jose del Cabo, Lower California,

and while conducting said fishing operations, the

vessel proceeded generally in a northerly direction.

Later that morning and shortly before the col-

lision, a school of fish upon which the Taiyo had

been working, disappeared and the Taiyo turned

around and resmiied a search for fish, proceeding in

a general southerly direction. After going a com-

paratively short distance, another school of fish

was discovered about one-half mile ahead and the
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Taiyo proceeded toward it at a good rate of speed.

As the Taiyo was about to approach this school,

respondent fishing boat Dependable was observed

on the Taiyo 's port hand heading in the same gen-

eral direction as the Taiyo. The Taiyo continued

at a slow speed for a short time while bait was

being thrown out and various members of her

crew were stationed aft on the fishing platforms

along the starboard side in readiness to commence

fishing. The Taiyo 's engine was then stopped and

the Taiyo continued to proceed slov/ly through the

water under her momentum, but the Dependable

instead of altering her course, continued to bear

down on the Taiyo and headed directly across the

Taiyo 's bow. The Taiyo 's engine was then immedi-

ately put full astern and the wheel ordered hard

left in an effort to throw the Taiyo 's bow away

from the approaching Dependable. The Depend-

able, however, continued [13] without apj)arently

reducing her speed, on a course across the Taiyo 's

bow from the latter 's port to her starboard side

and then suddenly put her rudder hard left which

had the effect of throwing the Dependable 's star-

board quarter with great force directly into the

Taiyo 's stem. The force of the impact ripped the

fastenings away from the stem of said Taiyo for a

distance of four feet or more belovv^ the water line,

opening a large hole in said vessel and allowing the

sea to pour in. The master of the Taiyo almost im-

mediately after the collision dove over the ship's

side and plugged waste and rags into the opening
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along the stem of the Taiyo made by the collision,

and although these measures retarded the inrush of

water, it was not possible to stop it. As the result

of the collision, the Taiyo sank rapidly forward

and both the main and auxiliary engines were

flooded, making impossible the use of the pumps.

Efforts were made to obtain portable pumps from

other fishing boats in the vicinity, including the

Dependable, but none were available. Later the

said Dependable attempted to tow the Taiyo to

Cape San Lucas, Lower California, which was the

nearest place where there was any reasonable

probability of beaching and saving the Taiyo, but

due to the water-logged condition of said Taiyo, too

great a strain was put on the lines to make possible

the towing operation, and after four successive at-

tempts during which the towing line parted each

time after only a short distance was covered, the

available lines had become so consumed by repeated

splicing and chafing that it was impossible to con-

tinue with the attempt to tow said Taiyo. No line

was available on the Dependable that could have

been used. During all of this period the Taiyo was

getting farther and farther submerged in the water.

No other salvage assistance was obtainable and

although various members of the [14] Taiyo 's crew

stood by, the said Taiyo did not sink completely un-

til the morning of July 18th at about four o'clock

at which time said Taiyo sank in about 180 fathoms

of water. After this, the crew of the Taiyo were

taken back to San Diego,. California, on the De-

pendable.
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VI.

At all times herein mentioned said Taiyo up to

the time of said collision was in all respects sea-

worthy and properly equipped and supplied, manned

by a competent crew and was well and carefully

navigated and was observing all of the rules and

regulations applicable to a vessel in her situation.

VII.

Said Taiyo committed no fault or negligence in

the premises and said collision and the damage sus-

tained by libelants were solely due to the careless-

ness and negligence of said fishing boat Dependable

and said respondents in the following respects, as

libelants are informed and believe: §|

(1) The said Dependable was not in charge of

a competent person.

(2) The said Dependable did not have proper or

efficient officers or crew^ properly stationed and at-

tending to their duties.

(3) Said Dependable, although as to the Taiyo

an undertaking vessel, in violation of Article 24 of

the International Rules for the Prevention of Col-

lisions, failed to keep out of the way of the Taiyo.

(4) Although bomid to keep out of the way of

the Taiyo, said Dependable, in violation of Article

22 of the International Rules for the Prevention of

Collisions, failed to avoid crossing ahead of the

Taiyo but, on the contrary, crossed directly ahead

of said Taiyo and made it impossible to avert col-

lision. [15]
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(5) Although the Taiyo had arrived alongside a

small school of fish and was actually in the course

of commencing fishing operations, and under the

well-settled custom among fishermen entitled to fish

said small school exclusively, said Dependable at-

tempted to crowd into the same school of fish, reck-

lessly and carelessly disregarding the prior rights

of said Taiyo and taking no precautions whatever

to avoid collision.

(6) Said Dependable, immediately prior to the

collision, and after she had crossed directly in front

of the Taiyo, negligently put her rudder hard left

which had the effect of driving her starboard quar-

ter with great force into the stem of said Taiyo,

although she might have avoided the collision if she

had continued on a straight course.

(7) If the two vessels be regarded as in a cross-

ing rather than an overtaking situation, the De-

pendable, in violation of Article 19 of the Inter-

national Rules, failed to keep out of the way of the

Taiyo, although said Dependable had said Taiyo

on her own starboard hand.

(8) Said Dependable was negligent in other and

further particulars than those hereinabove set forth,

of which libelants are not advised and as to which

libelants beg leave to offer proof as and when ad-

vised and to amend this amended libel accordingly.

VIII.

As a result of said collision and the resulting

total loss of said Taiyo, libelants J. Imahashi,
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M. Shibata, T. Imahashi, M. Imaliashi, K. Seki,

T. Shibata, M. Suda, M. Sakamoto, S. Imahashi,

F. Seki and N. Shibata have suffered damages by

reason of the loss of said vessel and the loss of

sixty tons of yellow fin tuna which [16] was aboard

said vessel at the time of said collision and totally

lost, and by reason of the loss of fuel, lubricating

oil, ice, fishing gear, various tools, provisions and

stores, in the total sum of approximately Seventy-

five Thousand (75,000) Dollars, as nearly as libel-

ants can ascertain at present. Said libelants ask

leave to amend this amended libel when more defi-

nite and accurate information and figures are avail-

able.

IX.

Libelant A. Hidman w^as the engineer of said

Taiyo at the time of said collision and her loss, and

as a result of the collision and sinking of said

Taiyo, said libelant lost tools and technical books

of the value of approximately One Hundred Fifty

(150) Dollars. The exact amount of said libelant's

loss has not yet been ascertained and said libelant

begs leave to amend this amended libel when more

accurate and definite figures are available.

X.

All and singular the premises are true and within

the admiralty and maritime jurisdiction of the

United States and of this Honorable Court.

Wherefore, libelants pray that process in due

form of law according to the course of this Honor-
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able Court in causes of admiralty and maritime

jurisdiction may issue against said fishing boat De-

pendable, her engines, tackle, apparel and furni-

ture, etc., and that all persons having any interest

therein may be cited to appear and answer upon

oath all and singular the matters aforesaid. That

citation in personam may issue against said re-

spondents and each of them and that they may be

required to appear and answer upon oath all and

singular the matters aforesaid and that this Honor-

able Court may be pleased to decree the payment by

respondents, and each of them, of the damages

aforesaid, together with interest [17] thereon and

costs of suit herein; that the said fishing boat De-

pendable may be condemned and sold to pay the

same and that libelants may have such other and

further relief in the premises as in law and justice

they may be entitled to receive.

Dated August 26th, 1938.

McCUTCHEN, OLNEY, MANNON
& GREENE

Proctors for Libelants

Verified.

[Endorsed] : Filed Sep. 1, 1938. [18]
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State and Soutliern District of California,

County of San Diego—ss.

Jinzo Iniahashi being first duly sworn, deposes

and says:

That lie is one of the libelants herein ; that he mi-

derstands the foregoing amended libel and knows

the contents thereof and that the same is true of

his own knowledge except as to the matters therein

stated upon information or belief and that as to

those matters he believes it to be true.

(Sgd) JINZO IMAHASHI

Subscribed and sworn to before me this 26th day

of August, 1938.

[Notarial Seal] MARGUERITE R. CAPPS
Notary Public in and for the County of San Diego,

State of California.

My Commission expires Nov. 18, 1941.

[Endorsed] : Filed Sep. 1, 1938. [19]
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[Title of District Court.]

J. IMAHASHI, M. SHIBATA, T. IMAHASHI,
M. IMAHASHI, K. SEKI, T. SHIBATA,
M. SUDA, M. SAKAMOTO, S. IMAHASHI,
F. SEKI, N. SHIBATA and A. HIDMAX,

Libelants,

YS.

The Fishing Boat "DEPENDABLE", her engines,

tackle, apparel and furniture, JOE ALIOTO,
MARY ALIOTO, FIRST DOE, SECOND
DOE, THIRD DOE and DOE CORPORA-
TION, a corporation,

Respondents,

MARY ALIOTO
Claimant.

ANSWER OF CLxVIMANT AND RESPOND-
ENT, MARY ALIOTO, AND RESPOND-
ENT, JOE ALIOTO

To the Honorable Judges of the District Court of

the United States, for the Southern District of

California

:

The answer of Mary Alioto, claimant and respond-

ent, and of Joe Alioto, respondent, (hereinafter

called the "respondents") to the amended libel of

the libelants, J. Imahashi, et al, admits, denies and

allee'es as follows:
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I.
'

The respondents allege that they have no knowl-

edge or information as to the allegations of Article

I of the amended libel respecting the ownership of

the "Taiyo", wherefore they deny that any of the

libelants named in said Article I was or is an owTier

of the ''Taiyo" or of any interest therein, and de-

mand strict proof of said ownership. The respond-

ents admit that the ''Taiyo" was a fishing boat of

the burden of 208.89 gross tons, or thereabouts, and

was powered by a Western Enter- [20] prise diesel

engine.

II.

The respondents admit the allegations of Article

II of the amended libel.

III.

The respondents admit and allege that the claim-

ant and respondent, Mary Alioto, is and at all the

times mentioned in the amended libel was the sole

owner and operator of the respondent vessel ''De-

pendable", and that the respondent, Joe Alioto, is

and at all of said times was the master thereof.

Except as herein admitted, the respondents deny

each and every allegation of Article III of the

amended libel.

IV.

The respondents admit and allege that on the

morning of July 16, 1938, off Grorda Point, Lower

California, a collision occurred between the
'

' Taiyo '

'

and the "Dependable", as a result of which the
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*'Taiyo" was injured. The respondents allege that

they have no knowledge or information as to the

allegations of Article IV of the amended libel to the

effect that, as a result of said collision, the ^'Taiyo"

became a total loss and the various libelants sus-

tained losses and damage; wherefore the respond-

ents deny said allegations and demand strict proof

thereof, if material.

V.

The respondents admit and allege that, prior to

and at the time of the collision, the ''Taij^o" and

"Dependable" were fishing in the vicinity of tlie

Outer Gorda Bank, and that shortly before the col-

lision the ''Taiyo" was proceeding in a generally

southern direction. Respecting the allegations in

Article V of the amended libel as to the "Taiyo's"

search for fish and her observation of schools of fish

prior to the collision, the res- [21] jiondents allege

they have no knowledge or information as to such

matters and leave the libelants to their proof there-

of, if material; deny that at any time immediately

prior to the collision the "Dependable" was headed

in or pursued any southerly course or any course

other than courses between north and east north

east; allege that shortly prior to the collision the

"Taiyo" turned around and headed in a general

northern direction toward a school of fish, and that

then and there the "Taiyo" bore on the " Depend-

able 's" starboard quarter; admit that both the

"Taiyo" and the "Dependable" approached a

school of fish; admit and allege that at all times
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while said vessels were approaching said school and

thereafter the "Dependable" bore on the '^Taiyo's"

port hand, and allege that at all of said times she

bore well on the "Taiyo's" port bow; deny that the

"Dependable" was proceeding in the same general

direction as the "Taiyo", and in this connection al-

lege that at all of said times the course of the

"Dependable" was east northeast, changing slightly

to the north, and the course of the "Taiyo" was

approximately north ; allege that at all of said times

up to and including the time of the collision the

"Taiyo" bore well on the " Dependable 's" star-

board quarter and more than two points abaft her

beam; admit that while on said course the "Taiyo"

slowed or stopped and threw bait ; deny that she con-

tinued at slow speed, and allege that after slowing

and throwing bait she resumed said northern course

at full speed or nearly so; deny that the "Depend-

able" ever headed across the "Taiyo's" bow or

crossed her said northerly course; admit and allege

that immediately before the collision the "Taiyo"

put her rudder hard left ; deny that at said time or

at all the "Dependable" was approaching the
'

' Taiyo '

'
; deny that the

'

' Dependable '

' proceeded or

continued on a course across the "Taiyo's" bow

from the latter 's port to star- [22] board or other-

wise, or put her rudder hard left, or that the " De-

pendable 's" starboard quarter or any part of her

was thrown with great force or at all into the

"Taiyo's" stem; allege that the "Taiyo" rapidly

approached the "Dependable" on the "Depend-
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able's" starboard quarter and struck the ''Depend-

able" on the starboard quarter; admit that as a re-

sult of the collision the stem of the ''Taiyo" was

damaged and water poured into her hull ; deny, gen-

erally and specifically, (except as hereinabove ad-

mitted) each and every allegation of Article Y of

the amended libel from and including line 7, page

3, to and including line 5, page 4, and allege that

the true facts and circumstances of said collision

are as in this article and hereinafter in the first

affirmative defense set forth.

The respondents admit that following the colli-

sion the ''Taiyo" sank by the head, and that her

main engines and auxiliaries were flooded; admit

that the "Dependable" attempted to tow the

''Taiyo" to Cape San Lucas; allege that the "De-

pendable" did tow the "Taiyo" for several hours;

admit that the towing lines repeatedly parted, owing

to the great strain thereon because of the water

logged condition of the "Taiyo"; deny that it was

impossible to continue said towing; deny that no

lines w^ere available on the "Dependable" for such

towing; allege that the " Dependable 's" lines were

used in such towing, and that the "Dependable"

was at all times ready, willing and able to continue

towing the "Taiyo", and discontinued said towing

at the request of the " Taiyo 's" master; deny that

no other salvage assistance was available, and al-

lege that at the time of the collision and thereafter

several vessels were in the vicinity and offered

assistance to the "Taiyo", none of which was ac-
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cei^ted by the '^Taiyo", except assistance from a

small Japanese vessel in removing some of the

''Taiyo's" gear; admit that continuously after the

colli- [23] sion the ''Taiyo" became more and more

submerged in the water. Respecting the allegations

of Article V of the amended libel as to the sinking

of the "Taiyo" and the time and place thereof the

respondents allege that they have no knowledge or

information with respect thereto, and therefore

deny each and all of such allegations and demand

strict proof thereof, if material.

VI.

The respondents deny that at any of the times

mentioned in the amended libel the ''Taiyo" was in

all or in any respects seaworthy or properly

equipped or supplied, or manned by a competent

crew, or that she was well or carefully navigated,

or that she observed all or any of the rules and

regulations applicable to a vessel in her situation.

The respondents allege that the said collision, and

any loss or damage sustained by any of the libel-

ants as a result thereof, was due entirely to the un-

seaworthiness of the ''Taiyo", the incompetence

and negligence of her master and crew, the negli-

gence and carelessness of her navigators, and their

violation of applicable rules and regulations, all as

is hereinafter in the first affirmative defense more

particularly set forth.

VII.

The respondents deny that the ''Taiyo" commit-

ted no fault or negligence in the premises, and deny
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that the collision or any consequent damage was due

to any carelessness or negligence of the ^'Depend-

able", her master or crew, or of the respondents.

Specifically, the respondents deny that the ''De-

pendable" was not in charge of a competent per-

son; that she did not have power and efficient offi-

cers and crew properly stationed and attending to

their duties; that the "Dependable" was, as to the

"Taiyo", an overtaking vessel; that the "Depend-

able" was bound to keep out of the way of the

"Taiyo", or that she failed [24] to do so; that the

"Dependable" crossed ahead of the "Taiyo"; that

any act or omission of the "Dependable" made it

impossible to avert a collision; that at the time of

the collision the "Taiyo" had arrived alongside of

a school of fish or was engaged in commencing

fishing operations ; that the
'

' Dependable '

' attempted

to crowd into any school of fish; that the "Taiyo"

had prior or any rights in any school of fish; that

the "Dependable" violated or disregarded any

rights of the '

' Taiyo '

' recklessly, carelessly or other-

wise; that any possible precautions to avoid the

collision were omitted by the "Dependable"; that

the "Dependable" negligently or otherwise put her

rudder hard left or left at all ; that any part of the

"Dependable" swung or drove into the " Taiyo 's"

stem; that the "Dependable" could have avoided

the "Taiyo" by continuing on a straight course or

by any other maneuver; that the situation of the

two vessels was ever a crossing situation; that the

"Dependable" was ever bound to keep out of the



26 Mary Alloto vs.

way of the ^'Taiyo", or that she failed to keep out

of the way of the '^Taiyo".

VIII.

The respondents allege that they have no knowl-

edge or information as to the allegations of Article

YIII of the amended libel respecting the alleged

total loss of the "Taiyo" or respecting the alleged

loss of fuel, oil, ice, fishing gear, tools, provisions or

stores, or respecting the fish, if any, on board the

*'Taiyo" and allegedly lost, or respecting the value

of the ''Taiyo" or any of said gear, supplies or

equipment or the quantity, if any, of any fish on

board; wherefore the respondents deny, generally

and specifically, each and every allegation of Ar-

ticle YIII of the amended libel, and demand strict

proof thereof, if material. [25]

IX.

The respondents allege that they have no knowl-

edge or information as to the allegations of Article

IX of the amended libel respecting the alleged total

loss of tools and technical books, alleged to have be-

longed to the libelant, A. Hidman, or the value

thereof; wherefore the respondents deny, generally

and specifically, each and every allegation of Article

IX of the amended libel and demand strict proof

thereof, if material.

X.

The respondents deny that any of the premises of

the amended libel are true, except as herein spe-

cifically admitted, but admit the admiralty and
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maritime jurisdiction of the United States and of

this Plonorable Court.

Further answering the amended libel, and as a

first, separate and affirmative defense thereto, the

respondents allege:

I.

The facts and circumstances of the collision oc-

curring on July 16, 1938 on Gorda Banks, between

the ''Taiyo" and the respondent vessel ''Depend-

able", are as follows:

At approximately 9 :45 A. M. of said day the

"Dependable"" was fishing on said banks and had

just finished fishing a school of fish. She lay wdth

her bow pointed in an approximately northerly

direction and started cruising on a course approxi-

mately east north east. At that time the "Taiyo",

also fishing on said banks, was on the starboard side

of the
'

' Dependable '

', about three-quarters of a mile

away, and cruising in a generally southerly direc-

tion. At all of the times herein mentioned the day

was fair, with 100% visibility, and with a light

wind, a calm sea and slight swell running. Shortly

after [26] getting under way on said east north

east course, the "Dependable" observed a school of

fish approximately three-quarters of a mile ahead

of the "Dependable" and travelling slowly in an

approximately northeasterly direction. The "De-
pendable" proceeded in pursuit of said fish at her

full cruising speed of approximately Si/o miles per

hour, altering her east north east course slightly

to the north, with the intention of intercepting and
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passing to the left of said school of fish to the

head thereof. While the '' Dependable" was so pur-

suing said school of fish, the *'Taiyo" was observed

to have turned around and was then headed on an

approximately northerly course toward said school

of fish, bearing well on the '' Dependable 's" star-

board quarter, more than two points abaft of the

'^ Dependable 's" beam. As the '' Dependable"

reached the tail of said school of fish, the ^'Taiyo",

heading and bearing as aforesaid, was observed to

slow down in the wake of said school and throw

over bait. The ''Dependable" proceeded to said

school, stopped her engines, drifted into the school

with her momentum, and started throwing over

bait. While the "Dependable" was still moving

slowly through the water under momentum, but

with her engines stopped, the "Taiyo" approached

the school of fish, apparently at her full speed,

bearing on the " Dependable 's" starboard quarter

more than two points abaft her beam and heading

on a course which, if pursued, would carry her

ahead of the "Dependable" and cause her to cross

the line of the " Dependable 's" course, about 200

feet ahead of the "Dependable". When the "Taiyo"

had approached on said course to within about 100

feet of the "Dependable", she changed her course

sharply to her port and headed directly toward the

" Dependable 's" starboard side. Seeing that a col-

lision was inevitable, the " Dependable 's" master

caused her rudder to be put hard right and her en-

gines full speed ahead, designing to swing the "De-
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pendable's" stern [27] away from the approaching

''Taiyo" and avoid or lessen the effect of a colli-

sion. On account of the meager forward momentmn

of the ''Dependable" and the course and proximity

of the "Taiyo", this effort was only partially suc-

cessful; the ''Taiyo" continued to approach the

starboard quarter of the "Dependable" and struck

said starboard quarter about 20 feet forward of the

stern, denting the guard of the "Dependable" and

smashing her skiff, and causing serious damage to

the bow of the "Taiyo".

II.

Immediately following the collision the seams of

the "Taiyo's" bow opened and let in sea water,

whereupon the "Taiyo" commenced to settle by the

head. The "Dependable" stood by and offered as-

sistance, and offered to attempt to tow the "Taiyo"

to a place where she could be beached. Other vessels

fishing on said banks came upon the scene, among

which was a small Japanese vessel which removed

from the "Taiyo" certain gear and equipment be-

longing to her. The respondents are informed and

believe, and therefore allege, several of said vessels

offered assistance to the "Taiyo", but that the

master of the "Taiyo" refused to accept assistance

from any vessel other than the "Dependable".

Thereafter the "Dependable" took the "Taiyo" in

tow and towed her toward the beach for several

hours. During all of said times the "Taiyo" was
sinking more and more by the head, and the towing

was greatly hindered by the yawing of the "Taiyo"
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and the breaking of the tow lines, due to excessive

straining thereon because of the "Taiyo's" water

logged condition. After several hours, at the request

of the master of the "Taiyo", the "Dependable"

ceased to tow the "Taiyo" and left her adrift, with

four members of her crew standing by in her power

boat, while the "Dependable" carried the master

and the remaining members of the "Taiyo's" crew

to Cape San Lucas. On the following [28] morning

the "Dependable", with said master and members

of the "Taiyo's" crew on board, returned from

Cape San Lucas and found the "Taiyo" awash, but

still afloat, with another fishing vessel standing by.

The "Dependable" thereupon, at the request of the

"Taiyo's" master, picked up the "Taiyo's" power

boat and two members of her crew, and carried

them to San Jose del Cabo. Thereafter four mem-

bers of the "Taiyo" crew returned to the "Taiyo"

in the speed boat, and on July 18, 1938 said crew

members returned to San Jose del Cabo and stated

that the "Taiyo" had sunk on July 18, 1938 at 4:00

o'clock A. M. in 130 fathoms of water.

Thereafter, and on July 19, 1938, the "Depend-

able" took on board the "Taiyo's" master and all

the members of her crew, her power boat, skiif , nets,

gear, stores and other property taken from the

"Taiyo", and carried all of the same to San Diego,

California, where they arrived on July 23, 1938.
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III.

There is a universal and long established custom

among tuna fishermen in waters of the Pacific

Ocean, generally known to and observed by such

fishermen, to the effect that whenever a school of

fish is sighted by two or more vessels, the first vessel

to come up to said school has the prior right to fish

said school, and is entitled to fish the same ex-

clusively, miless the school is large enough to permit

of it being fished by other vessels with safety and

without interfering with the fishing of the first ves-

sel, and in any event the vessels subsequently arriv-

ing at such school are boimd to keep clear of the

said first vessel and avoid interfering with her and

her fishing activities. The respondents are informed

and believe, and upon such information and belief

allege, that at all the times herein mentioned the

navigators of the '

' Taiyo '

' well knew or, in the exer-

cise of [29] reasonable diligence should have known,

that the "Dependable" would come up to the said

school of fish before the "Taiyo" could reach the

same, and that in accordance with the said custom

the "Dependable" had the prior right to fish the

said school, and that the "Taiyo" was imder duty

to keep clear of her and to avoid interfering with

the " Dependable 's" fishing.

IV.

The collision was in no respect caused by or due

to any fault or neglect on the part of the "De-

pendable", or of her master or crew, or of either of
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the respondents. At all times the "Dependable"

was in all respects seaworthy, properly manned and

equipped, and was operated and navigated in strict

accordance with the rules and regulations applicable

to a vessel in her situation, and in accordance with

the established customs of tuna fishing vessels under

like circumstances. On the contrary, the collision,

and any loss or damage suffered by the libelants as

a result thereof, was solely due to and caused by the

faults, negligence and omissions of the "Taiyo"^

her master and crew, and the unseaworthiness of

the "Taiyo" in the following respects:

(a) In that the "Taiyo", being in a situation

where she was overtaking the ''Dependable", failed

to keep clear of her, as required by Article 24 of the

International Rules for the prevention of collisions

at sea.

(b) In that the "Taiyo" failed to hold her

north course, which would have carried her clear of

the "Dependable".

(c) In that the "Taiyo", just prior to the col-

lision, changed her course sharply to port and to-

ward the "Dependable".

(d) In that the "Taiyo" failed to stop and re-

verse lier engines in time to avoid nmning into the

'

' Dependable '

'.

(e) In that the "Taiyo" and her navigators

failed to [30] observe the "Dependable", and failed

to avoid running into her.

(f) In that the "Taiyo" failed to adhere to the

custom of fishermen, aforesaid j failed to regard the
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'' Dependable 's" prior right to fish the said school

of fish, and failed to keep clear of the "Depend-

able" after the ''Dependable" had reached said

school and was about to fish the same.

(g) In that the "Taiyo" attempted to enter and

fish said school of fish in violation of the said cus-

tom and of the " Dependable 's" prior right to fish

the said school.

(h) In that the "Taiyo" failed to use due care

and prudence to avoid a colliding with the ''De-

pendable" under the special circumstances then and

there existing.

(i) In that the "Taiyo" failed to keep a proper

lookout.

(j) In that the navigators and operators of the

"Taiyo" were incompetent and inattentive to their

duties.

(k) In that the hull of the "Taiyo" was old,

weak, deteriorated, inadequately timbered and

fastened, and was insufficient and unable to with-

stand the ordinary hazards and impacts of navi-

gation.

(1) In that the " Taiyo 's" engine was incapable

of being operated in reverse, after stopping the en-

gine, imtil the forward momentimi of the engine

and screw had ceased, whereby an appreciable time

must elapse between the stopping of the engine and

the retarding of the vessel's progress by her revers-

ing screw.

(m) And the respondents allege that the

"Taiyo" was negligent in other and further re-
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spects as to which the respondents are not now ad-

vised, and as to which they beg leave to offer proof

as and when advised, and to amend this answer ac-

cordingly. [31]

Further answering the amended libel, and for a

second, further and separate defense thereto, the

respondent, Mary Alioto, for herself alone, alleges:

I.

At all the times herein mentioned the respondent,

Mary Alioto, was and she now is the sole owner and

operator of the diesel fishing boat '* Dependable",

her engines, tackle, apparel and furniture, and dur-

ing all of said times the said respondent has oper-

ated and employed, and now operates and employs,

the "Dependable" in the business of fishing for

tima in waters of the Pacific Ocean.

II.

On or about June 30, 1938 the "Dependable"

sailed from the port of San Diego, California, bound

on a fishing voyage to waters of the Pacific Ocean

off the coast of Low^er California and return to San

Diego. At the time of said sailing the "Dependable"

was in every respect seaworthy and properly and

efficiently officered, manned, supplied, equipped and

furnished, with suitable and efficient engines, ma-

chinery, tackle, apparel and furniture, all in good

order and condition, sufficient and efficient for the

business of the voyage and adventure in which said

vessel was engaged. At and prior to the commence-
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ment of the said voyage, the respondent, Mary

Alioto, had exercised due diligence to make and

maintain the "Dependable", and her engines,

tackle, apparel, furniture and personnel, seaworthy,

sufficient and efficient in all the respects above men-

tioned.

III.

Following the collision between the "Depend-

able" and the "Taiyo" on July 16, 1938, herein-

above more particularly referred to and described,

the "Dependable" returned to San Diego, where

she arrived and terminated her said voyage on July

23, 1938. [32]

IV.

The said collision and all loss or damage to any

person consequent thereupon were not due to any

fault or neglect on the part of the respondent, Mary
Alioto, or of the "Dependable", or of her master,

officers or crew, and the same occurred, were done

and occasioned without the consent or privity or

knowledge or design of the respondent, Mary
Alioto. Nevertheless, the libelants herein seek to re-

cover of the "Dependable" and the respondent,

Mary Alioto, the sum of $75,150.00, with interest

and costs, being alleged damages which the libelants

claim to have suffered by reason of the said col-

lision and the alleged total loss of the "Taiyo" and

of personal property belonging to the libelants

thereon.
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V.

The amount claimed by the libelants, as aforesaid,

exceeds the value of the ''Dependable", her engines,

tackle, apparel and furniture, at the termination of

the said voyage, and her freight pending, if any,

and exceeds the interest of the respondent, Mary

Alioto, therein. The said respondent alleges that

the value of the ''Dependable", her engines, tackle,

apparel and furniture at such time, and the value

of said respondent's interest therein, did not and

does not exceed the sum of $49,846.87. The said

respondent is informed and believes, and therefore

alleges, that no freight was or is pending for the

said voyage.

VI.

While in no way admitting that the said respond-

ent or the said vessel is liable for any of the losses

and damages alleged to have been suffered by the

libelants, or which may be claimed by any other

persons as a result of the said collision, and said

respondent hereby claiming and reserving the right

to contest in this or any other court any liability

therefor, either [33] personal or of the "Depend-

able", said respondent claims the benefit of limita-

tion of liability as by the Acts of Congress of the

United States provided, and claims to be entitled to

have limited her liability, if any, in the premises to

the amount or value of her interest, as aforesaid, in

the "Dependable" at the time of the termination

of the said voyage, and the freight pending, if any,

at the end thereof.

[
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Further answering the amended libel, and for a

third, further and separate defense thereto, and by

way of offset, the respondent, Mary Alioto, for her-

self alone, alleges

:

I.

As a result of the said collision the starboard

guard rail of the '^ Dependable" was dented and

broken, her boat gallow^s or cradle on the starboard

side was loosened and broken, and her 16 foot skiif

,

resting in said cradle, was crushed and broken be-

yond repair; that the reasonable cost of repairing

said damage and replacing said 16 foot skiff was

and is the sum of $153.13, in which sum the re-

spondent, Mary Alioto, has been damaged and prays

reparation, with interest.

IT.

The " Dependable 's" total capacity for icing and

carrying tuna under deck was and is approximately

125 tons. At the time of the said collision the ''De-

pendable" had taken and had on board approxi-

mately 34.43 tons of yellow fin tuna and 7.83 tons

of skip jack, and then and there had capacity to

take and bring to port, in addition to the above,

approximately 83 tons of fish. The respondent,

Mary Alioto, is informed and believes, and there-

fore alleges, yellow fin tuna were running freely on

and in the vicinity of the Outer Gorda Bank on

July 16, 17 and 18, 1938; fishing for yellow fin

tima on said days was excellent; boats [34] fishing

in said vicinity on said days made large catches, and

if the "Dependable" had been free and able to fish
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on July 16, 1938, following the collision, and on

July 17 and 18, 1938, she would have taken and

brought to San Diego in good condition approxi-

mately 83 tons of yellow fin tuna in addition to the

said quantity which she had on board at the time

of said collision and which she did bring to San

Diego. Because of said collision and the necessity

thereafter of assisting the
'

' Taiyo '

' and her crew, in

the respects aforesaid, the '' Dependable" was dis-

abled entirely from fishing on said days or there-

after, and said 83 tons of yellow fin tuna were en-

tirely lost to her. The value of said yellow fin tuna

at San Diego, California at the time of the return

of the
'

' Dependable '

' thereto was the sum of $120.00

a ton. By reason of the foregoing, the respondent,

Mary Alioto, has been damaged in the further sum

of $9960.00, for which the respondent, Mary Alioto,

pra.ys reparation, wdth interest.

Wherefore, the respondents pray that the amended

libel and this suit be dismissed, with costs to the

claimant and respondents, and that the claimant

and respondents, and each of them, have such other

and further relief as shall be just and proper in the

premises.
ALFRED T. CLUFF
CLUFF & BULLARD

Proctors for Claimant and Respondent,

Mary Alioto, and Respondent, Joe

Alioto.

Verified.

[Endorsed] : Filed Dec. 23, 1938. [35]
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United States of America,

Southern District of California,

County of San Diego—ss.

Mary Alioto, being first duly sworn, deposes and

says

:

That she is the claimant and one of the respond-

ents named in the foregoing answer; that she has

read the same and knows the contents thereof, and

that the same is true to the best of deponent's

Imowledge, information and belief.

MARY ALIOTO

Subscribed and sworn to before me this 20 day

of December, 1938.

[Seal] E. W. CHAPMAN, JR.

Notary Public in and for the County of San Diego,

State of California.

[Endorsed] : Filed Dec. 23, 1938. [36]
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[Title of District Comt.]

J. IMAHASHI, M. SHIBATA, T. IMAHASHI,
M. IMAHASHI, K. SEKI, T. SHIBATA,
M. SUDA, M. SAKAMOTO, S. IMAHASHI,
F. SEKJ, N. SHIBATA and A. HIDMAN,

Libelants,

vs.

The Fishing Boat ''DEPENDABLE" her en-

gines, tackle, apparel and furniture, JOE
ALIOTO, MARY ALIOTO, FIRST DOE,
SECOND DOE, THIRD DOE and DOE COR-
PORATION, a corporation,

Respondents.

MARY ALIOTO,
Claimant.

MARY ALIOTO,
Cross-Libelant

vs.

J. IMAHASHI, M. SHIBATA, T. IMAHASHI,
M. IMAHASHI, K. SEKI, T. SHIBATA,
M. SUDA, M. SAKAMOTO, S. IMAHASHI,
F. SEKI and N. SHIBATA,

C I'oss-Respondents.

FIRS^r AMENDED CROSS-LIBEL IN
T^ERSONAM OF MARY ALIOTO

To the Honorable, the Judges of the District Court

of the United States, for the Southern District

of California:
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The First Amended Cross-Libel of Mary Alioto,

claimant, respondent and cross-libelant above

named, against J. Imahashi, M. Shibata, T. Ima-

hashi, M. Imahashi, K. Seki, T. Shibata, M. Suda,

M. Sakomoto, S. Imahashi, F. Seki and N. Shi-

bata, libelants [43] and cross-respondents above

named, in a cause of damage, civil and maritime,

arising out of the same collision and transaction as

that described in the amended libel herein, alleges

as follows:

I.

At all the times herein and in the amended libel

mentioned, the cross-libelant, Mary Alioto, was the

sole owner of the fishing vessel "Dependable".

II.

At all of said times the cross-respondents,

J. Imahashi, M. Shibata, T. Imahashi, M. Imahashi,

K. Seki, T. Shibata, M. Suda, M. Sakamoto, S. Ima-

hashi, F. Seki and N. Shibata, were co-pa itners

engaged in the business of ocean fishing, and as

such co-partners were the owners of the fishing

vessel "Taiyo" and operated said vessel in the busi-

ness of fishing for tuna in wniers of the Pacific

Ocean, out of the port of San Diego, California. At

all the times herein mentioned the cross-respondent,

J. Imahashi, was master and navigator of the

"Taiyo"; the cross-respondent, M. Shibata, was fish

captain of the "Taiyo" and directed her operations

while fishing, and at the time of the collision herein-

after described and immediately prior thereto, the
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cross-respondents, J. Imahashi and M. Shibata,

were in charge of the navigation of the ''Taiyo"

and actually maneuvered the same.

III.

On July 16, 1938, at about 10:00 o'clock A.M.,

off Gorda Point, Lower California, a collision oc-

curred between the "Dependable" and the "Taiyo",

as a result of which the ''Taiyo" was seriously

injured and damaged, and, as the cross-libelant is

informed and believes, thereafter became a total

loss, and the "Dependable" was injured and dam-

aged, and the cross-libelant sustained losses and

damages, as hereinafter more particularly described.

[44]

IV.

The cross-libelant is informed and believes, and

therefore alleges, that the facts and circumstances

of the said collision are as follows

:

At approximately 9 :45 A. M. of said day the "De-

pendable" was fishing on said banks and had just

finished fishing a school of fish. She lay with her

bow pointed in an approximately northerly direc-

tion and started cruising on a course approximately

east north east. At that time the "Taiyo", also

fishing on said banks, was on the starboard side of

the "Dependable", about three-quarters of a mile

aAvay, and cruising in a generally southerly direc-

tion. At all of the times herein mentioned the day

was fair, with 100% visibility, and with a light
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w'lid, a calm sea cincl sligbt swill niiming. Shortly

after getting under way on said east north east

ccra'se, the "Dependable" observed a school of fish

j
approximately three-quarters of a mile ahead of the

"Dependable" and travelling slowly in an approxi-

mately northeasterly direction. The "Dependable"

ijroceeded in pursuit of said fish at her full cruising

speed of approximately 8I4 miles per hour, altering

her east north east course slightly to the north, with

VnQ intention of intercepting and passing to the left

of said school of fish to the head thereof. While

the "Dependable" was so pursuing said school of

fish, the '

' Taiyo '

' was observed to have turned around

and was then headed on an approximately northerly

course toward said school of fish, bearing well on

the " Dependable 's" starboard quarter, more than

two points abaft of the " Dependable 's" beam. As

the "Dependable" reached the tail of said school of

fish, the "Taiyo", heading and bearing as afore-

said, was observed to slow down in the Avake of

said school and throw over bait. The "Dependable"

])roceeded to said school, stopped her engine, drifted

into the [45] school with her momentum, and started

throwing over bait. While the "Dependable" was

still moving slowdy through the water under momen-

tmn, but with her engines stopped, the "Taiyo"

approached the school of fish, apparently at her full

speed, bearing on the " Dependable 's" starboard

quarter more than two points a])aft her ]ieam and

bearing on a course which, if luirsued, would carry
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lier ahead of the ''Dependable" and cause her to

cross the line of the " Dependable 's" course, about

200 feet ahead of the "Dependable". When the

"Taiyo" had approached on said course to within

about 100 feet of the "Dependable", she changed

her course sharply to her port and headed directly

toward the " Dependable 's" starboard side. Seeing

tliat a collision was inevitable, the " Dependable 's"

master caused her rudder to be put hard right and

her engines full speed ahead, designing to swing

tiie " Dependable 's" stern away from the approach-

ing "Taiyo" and avoid or lessen the effect of a col-

lision. On account of the meager forward momen-

tiun of the "Dependable" and the course and prox-

imity of the "Taiyo", this effort was only partially

successful; the "Taiyo" continued to approach the

starboard quarter of the "Dependable" and struck

said starboard quarter about 20 feet forward of the

stern, denting the guard of the "Dependable" and

smashing her skiff, and causing serious damage to

the bow of the "Taiyo".

V.

Immediately following the collision the seams of

the " Taiyo 's" bow opened and let in sea water,

whereupon the "Taiyo" commenced to settle by the

head. The "Dependable" stood by and offered as-

sistance, and offered to attempt to tow the "Taiyo"

to a place where she could be beached. Other ves-

sels fishing on said banks came upon the scene,

among which was a small Japanese vessel, which
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removed from the ''Taiyo" certain gear and equip-

ment belonging to her. Several of said vessels

offered assis- [46] tance to the ''Taiyo", but the

master of the "Taiyo" declined such assistance

from said other vessels and accepted the assistance

of the "Dependable". Thereafter the ''Dependable"

took the ''Taiyo" in tow towed her tow^ard the beach

for several hours. During all of said times the

"Taiyo" was sinking more and more by the head,

and the towing was greatly hindered by the yawing

of the "Taiyo" and the breaking of the tow lines,

due to excessive straining thei'eon because of the

"Taiyo's" water logged condition. After several

hours, at the request of the master of the ''Taiyo",

the "Dependable" ceased to tow the "Taiyo" and

left her adrift, with four members of her crew

standing by in her power boat, while the "Depend-

able" carried the master and the remaining mem-

bers of the "Taiyo's" crew to Cape San Lucas.

At Cape San Lucas the Mexican authorities re-

fused to allow the "Dependable" to enter the port

and directed her to proceed to San Jose del Cabo.

However, they permitted the "Dependable" to re-

cover and the "Dependable" did recover from said

small Japanese vessel the gear and equipment of

the "Taiyo", taken by said vessel from the wreck.

On the following morning the "Dependable", with

the " Taiyo 's" master and crew and said gear and

equipment on board, returned to the "Taiyo" and

found her awash, but still afloat, with the "Van-

tuna" and another fishing boat standing by. There-
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ii]>on, at the rqucst of the ''Taiyo's" master, the

"Dependable" picked up the ''Taiyo's" power boat

and two additional members of her crew, and car-

ried them, together with the other members of the

''Taiyo's" crew, to San Jose del Cabo. Thereafter

four members of the "Taiyo's'* crew went to the

''Taiyo" m tlie power boat, and on July 18, 1938

they returned to San Jose del Cabo and stated that

on July 18, 1938 at 4::00 o'clock A. M. the "Taiyo"

]i;i(] sr.idv in 130 fatlioms of water. [47]

U])on tlie arrival of the "Dependable" at San

Jose del Cabo the Mexican authorities thereat re-

quired her to remain in said port, pending investi-

gation of the collision, and would not permit her

to clear or give her leave to depart mitil the evening

of July 19, 1938.

At San Jose del Cabo, following the arrival of

tlie "Dependable", the master of the "Taiyo",

being without other means of transportation for

himself and the "Taiyo's" crew and her said gear

and equipment to San Diego, requested the master

of the "Dependable" to carry thence himself, said

crew, and said gear and equipment, and the master

of the "Dependable", believing it to be his duty,

under the circumstances, agreed so to do. On July

19, 1938 at 6 :15 P. M. and immediately upon the

release of the "Dependable" by the Mexican author-

ities, the "Dependable" took on board the master

and crew of the "Taiyo", consistmg of fifteen

perso]is, and the said gear and equipment, and de-
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parted from San Jose del C'abo. Owing to the pres-

ence on board the ''Dependable" of her own crew

of twelve men, and the fifteen men from the

"Taiyo'', more than tv/ice the personnel for which

the "Dependable" had accommodations, and the

said gear and equipm.ent from the "Taiyo", which

was necessarily stowed on the " Dependable 's" deck

and hor bait boxes and over her hatch, it was im-

practicable for the "Dependable" to obtain bait

or to fish. The "Dependable" therefore abandoned

her fishing voyage and proceeded direct to San

Diego, where she arrived and safely landed the

"Taiyo's" crew and her gear and equipment on

July 23, 1938.

VI.

There is a universal and long established custom

among tuna fishermen in waters of the Pacific

Ocean, generally known to and observed by such

fishermen, to the effect that whenever a [48] school

of fish is sighted by two or more vessels, the first

vessel to come up to said school has the prior right

to fish said school, and is entitled to fish the same

exclusively, unless the school is large enough to

permit of it being fished by other vessels v\^ith safety

and without interfering with the fishing of the first

vessel, and in any event the vessels subsequently

arriving at such school are bound to keej) clear of

the said first vessel and avoid interfering with her

and her fishing activities. The cross-libelant is in-

formed and believes, and upon such information

and belief alleges, that at all the times herein men-
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tioned the navigators of the ''Taiyo" well knew or, !^

in the exercise of reasonable diligence slunild have

known, that the "Dependable" wonld come np to

the said school of fish before the "Taiyo" conld

reach the same, and that in accordance with the said

custom the "Dependable" had the prior right io fish

the said school, and that the "Taiyo" was under

duty to kec]") cleai' of her and to avoid interfering

with the "Dc]H^ndable's" fishing.

VII.

The collision was in no respect caused by or due

to any fault ov neglect on the part of the "De-

pendable", or of her master or crew, or of either

of the res])ondents. At all times the "De]>endable"

was in all respects seaworthy, pro]ierly manned and

equipped, and was operated and navigated in strict

accoi'dance with the rules and regulations a})i>licable

to a vessel in her situation, and in accordance with

the established customs of tmia fishing vessels un-

der like circumstances. On the contrary, the colli-

sion, and all loss or damage consequent thereon was

solely due to and caused by the faults, negligence

and omissions of the "Taiyo", her master and crew,

and the miseaworthiness of the "Taiyo" in the fol-

lowing respects: [49]

(a) In that the "Taiyo", being in a situation

where she was overtaking the "Dependable", failed

to keep clear of her, as required by Article 24 of

the International Rules for the prevention of col-

lisions at sea.
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(b) In that the "Taiyo" failed to hold her north

course, which would have carried her clear of the

'* Dependable".

(c) In that the "Taiyo'', Just prior to the col-

lision, changed her coui-se sharxjly to port and to-

ward the "Dependable".

(dj In that the "Taiyo" failed to stop and re-

verse her engines in time to avoid running into the

''Dependable".

(ej In that the "Taiyo" and her navigators

failed to observe the "Dependable", and failed to

avoid running into her.

(f) In that the "Taiyo" failed to adhere to the

custom of fishermen, aforesaid; failed to regard the

" Dependable *s" prior right to fish the said school

of fish, and failed to keep clear of the "Depend-

able" after the "Dependable" had reached said

school and was about to fish the same.

(g) In that the "Taiyo" attempted to enter and

fish said school of fish in violation of the said cus-

tom and of the " Dependable 's" prior right to fish

the said school.

(h) Di that the "Taiyo" failed to use due care

and fjrudence to avoid a colliding with the "De-

pendable" mider the special circumstances then and

there existing.

(i; In that the "Taiyo" failed to keep a proper

lookout.

(j) In that the navigators and operato i-s of the

"Taiyo" were incompetent and inattentive to their

duties.
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(k) In that the hull of the ''Taiyo" was old,

weak, deteriorated, inadequately timbered and fast-

ened, and was insufficient and unable to withstand

the ordinary hazards and impacts of navigation.

[50]

(1) In that the "Taiyo's" engine was incapable

of being operated in reverse, after stopping the en-

gine, imtil the forward momentiun of the engine

and screw had ceased, whereby an appreciable time

must elapse between the stopping of the engine and

the retarding of the vessel's progress by her re-

versing screw.

(m) And the cross-libelant alleges that the

'

' Taiyo '

' was negligent in other and further respects

as to which the cross-libelant is not now advised,

and as to which she begs leave to offer proof

as and when advised, and to amend this cross-libel

accordingly.

VIII.

As a result of the said collision the starboard

guard rail of the "Dependable" was dented and

broken, her boat gallows or cradle on the starboard

side was loosened and broken, and her 16 foot skiff,

resting in said cradle, was crushed and broken be-

yond repair; that the reasonable cost of repairing

said damage and rej^lacing said 16 foot skiff was

and is the sum of $153.13, in which sum the cross-

libelant, Mary Alioto, has been damaged and prays

reparation, with interest.
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IX.

The " Dependable 's" total capacity for icing and

carrying tuna under deck was and is approximately

125 tons. At the time of said collision, the "Depend-

able'' had taken and had on board approximately

34.43 tons of yellowfin tuna and 7.83 tons of skip-

jack, and she then and there had capacity to take

and bring to port, in addition to the above, approxi-

mately 83 tons of fish. At the time of the said acci-

dent the "Dependable" was almost out of bait, and

had planned to leave Gorda Banks some time dur-

ing the morning of July 16, 1938 and go to Mag-

dalena Bay for bait, after which she planned to fish

on Uncle Sam Bank [51] and other fishing banks

in the vicinity of Magdalena Bay. But for the col-

lision, the "Dependable" would have i^roceeded to

Magdalena Bay, obtained her bait, and would have

been on Uncle Sam Bank, ready to fish, on or about

July 18, 1938. Yellowfin tuna were rumiing and

biting freely on Uncle Sam Bank on July 19, 1938

and for about a week thereafter, and several other

vessels fishing on said bank during said period ob-

tained full loads. The cross-libelant is informed and

believes, and therefore alleges, that if the "De-

pendable" had been free to cany out her said plans

she would have taken on Uncle Sam Bank, or there-

abouts, in not to exceed one week from the date of

the collision, and brought to San Diego in good con-

dition, approximately 83 tons of yellowfin tuna, in

addition to the quantity she had on board at the

time of the collision and did bring to San Diego.
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The value of the use of the ''Dependable" to the

cross-libelant on July 16, 1938 and during the week

or thereabouts thereafter, and the value of her

probable catch in the waters where she had planned

to fish during said period, was the approximate

sum of $1400.00 per day.

Because of said collision and the necessity there-

after of assisting the "Taiyo" and carrying her

master and crew to a place of safety, as aforesaid,

the "Dependable" was unable to carry out her fish-

ing plans or to obtain bait or engage in fishing,

either at Uncle Sam Bank or elsewhere, or to pro-

ceed to where fish or bait were obtainable, for a

period of four days, to-wit, from the morning of

July 16, 1938 until the night of July 19, 1938, dur-

ing which period the cross-libelant lost the use of

the "Dependable" and suffered damage in the ap-

proximate sum of $5600.00. [52]

X.

Because of said collision and of the detention of

the "Dependable", as aforesaid, and because of the

abandonment on July 19, 1938 of her fishing voy-

age in order to carry the "Taiyo's" crew, gear and

equipment to San Diego, as aforesaid, the cross-

libelant lost the use of the "Dependable" and her

probable catch of fish for the voyage on which she

was engaged. If it had not been for the collision,

the consequent detention and the abandonment of

the said voyage imder the circumstances aforesaid,

the "Dependable" would have carried out her said
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plans of fishing and, as the cross-libelant is informed

and believes, and therefore alleges, would have taken

within a week or thereabouts following the said

collision approximately 83 tons of fish of the value

of $9960.00, or thereabouts, and carried the same

safely to San Diego, which said fish and the value

thereof were entirely lost to the cross-libelant.

And in a cause of contract, civil and maritime,

arising out of the collision and transaction described

in the amended cross-libel, the first amended cross-

libel alleges as follows:

I.

The cross-libelant refers to and incorporates

herein the allegations of Articles I, II, III, V, IX
and X of her foregoing cause of damage or first

cause of suit herein.

II.

On or about July 19, 1938, at San Jose del Cabo,

at the special instance and request of the cross-re-

spondents, the cross-libelant undertook to transport

and did transport, on her fishing boat ''Dependable"

from San Jose del Cabo, Mexico to San Diego, Cali-

fornia, fifteen persons, to-wit, the master and mem-
bers of the crew of the "Taiyo", and a large quan-

tity of bulky [53] articles and personal property

[|

consisting of boats, nets, bedding, provisions and

other articles saved from the wreck of the
'

' Taiyo '

',

and the cross-respondents promised and agreed to

pay to the cross-libelant the reasonable value of such

transportation.
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III.

The reasonable value of said transportation of

said persons and property was and is the sura of

$2000.00, or thereabouts, no part of which has been

paid to the cross-libelant. I

Wherefore, the cross-libelant prays that process

in due form of law, according to the course of this

court in causes of admiralty and maritime jurisdic-

tion, may issue against the cross-respondents, and

each of them, citing them to appear and answer on

oath all and singular the matters aforesaid; that

the cross-respondents be required to give security

in the usual amount and form to respond to the

claims set forth in this cross-libel, and that until

such security be given all proceedings on the

amended libel herein be stayed ; that this court may

be pleased to decree the payment by the cross-

respondents, and each of them, of the damages and

dues aforesaid, together with interest and costs;

and that the cross-libelant have such other and

further relief in the premises as in law and justice

she may be entitled to receive.

ALFRED T. CLUFF
CLUFF & BULLARD

Verified

[Endorsed]: Filed Jun. 28, 1939. [54]
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United States of America

Southern District of California

County of Los Angeles—ss.

Alfred T. Cluff, being first duly sworn, deposes

and says:

That he is one of the proctors for the cross-

libelant herein and makes this verification on her

behalf for the reason that deponent is more familiar

with the matters set forth in the foregoing First

Amended Cross-Libel than the cross-libelant, and

for the reason that the cross-libelant resides with-

out the County of Los Angeles, where deponent has

his office; that the sources of deponent's knowledge

is the testimony of w^itnesses already taken herein

and interviews wdth said witnesses and other wit-

nesses; that deponent has read the foregoing First

Amended Cross-Libel and knows the contents there-

of, and that the same is ti'ue to the best of de-

ponent's knowledge, information and belief.

ALFRED T. CLUFF

Subscribed and sv^^orn to before me this 26th day

of June, 1939.

[Seal] LAVEANIA COONS
Notary Public in and for the County of Los Ange-

les, State of California.

[Endorsed] : Filed Jun. 28, 1939. [55]
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[Title of District Court and Cause.]

ANSWER TO FIRST AMENDED CROSS-
LIBEL.

The answer of J. Imahashi, M. Shibata, T. Ima-

hashi, M. Imahashi, K. Seki, T. Shibata, M. Suda,

M. Sakamoto, S. Imahashi, F. Seki and N. Shibata

to the first amended cross-libel in personam of

Mary Alioto, herein sometimes referred to as '^said

cross-libel", denies, admits and alleges as follows:

[56]

I.

Cross-respondents are ignorant concerning the

allegations contained in Article I of said cross-libel

and therefore demand proof of said allegation.

II.
i

Cross-respondents admit the allegations in Article

II of said cross-libel.

III.

Cross-respondents admit the allegations of Article

III of said cross-libel except the allegation that

cross-libelant sustained damages as more particu-

larly alleged in said cross-libel and cross-respond-

ents deny that cross-libelant sustained damages as

alleged in said cross-libel; admit that the Depend-

able was slightly damaged, but being ignorant as to

the extent of said damage, demand jiroof of the

allegation in that behalf, if pertinent.

IV.

Answering unto the allegations of Article IV of

said cross-libel, cross-respondents allege that the
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said allegations of said Article IV are in large part

untrue and falsely alleged and cross-respondents,

therefore, deny each and all of the allegations there-

in contained, except in so far as they may hereafter

be admitted to be true and upon information and

belief allege the circumstances of said collision to

be as follows:

The Taiyo early in the morning of July 16, 1938,

was fishing in the vicinity of Outer Gorda Bank

about twelve miles east of San Jose del Cabo, Lower

California, and while conducting said fishing op-

erations, the vessel proceeded generally in a north-

erly direction. Later that morning, and shortly be-

fore the collision, a school of fish upon which the

Taiyo had been working, [57] disappeared and the

Taiyo turned around and resumed a search for

fish, proceeding in a general southerly direction.

After going a comparatively short distance, an-

other school of fish was discovered about one-half

mile ahead and the Taiyo proceeded toward it at

a good rate of speed. As the Taiyo was about to

approach this school, cross-libelant's fishing boat

Dependable was observed on the Taiyo 's port hand

heading in the same general direction as the Taiyo.

The Taiyo continued at a slow speed for a short

time while bait w^as being thrown out and various

members of her crew were stationed aft on the

fishing platforms along the starboard side in readi-

ness to commence fishing. The Taiyo 's engine was

then stopped and the Taiyo continued to proceed

slowly through the water under her momentum,
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but the Dependable instead of altering her course,

continued to bear down on the Taiyo and headed

directly across the Taiyo 's bow. The Taiyo 's engine

was then immediately put full astern and the wheel

ordered hard left in an effort to throw the Taiyo 's

bow away from the approaching Dependable. The

Dependable, however, continued without apparently

reducing her speed, on a course across the Taiyo 's

bow from the latter 's port to her starboard side

and then suddenly put her rudder hard left v,'hich

had the effect of throwing the Dependable 's star-

board quarter with great force directly into the

Taiyo 's stem. The force of the impact ripped the

fastenings away from the stem of said Taiyo for

a distance of four feet or more below the water

line, opening a large hole in said vessel, and allow-

ing the sea to pour in. The master of the Taiyo al-

most immediately after the collision dove over the

ship's side and plugged waste and rags into the

opening along the stem of the Taiyo made by the

collision, and although these measures retarded the

inrush of water, it was not possible to [58] stop

it. As the result of the collision, the Taiyo sank

rapidly forward and both the main and auxiliary

engines were flooded, making impossible the use

of the pumps. Efforts were made to obtain port-

able pumps from other fishing boats in the vicinity,

including the Dependable, but none were available.

Later the said Dependable attempted to tow the

Taiyo to Cape San Lucas, Lower California, which

was the nearest place where there was any reason-
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able probability of beaching and saving the Taiyo,

but due to the water-logged condition of said Taiyo,

too great a strain was put on the lines to make

possible the tovvdng operation, and after four suc-

cessive attempts dnring which the towing line

parted each time after only a short distance was

covered, the available lines had become so con-

sumed by repeated splicing and chafing that it vv'as

impossible to continue with the attempt to tow said

Taiyo. No line was available on the Dependable

that could have been used. During all of this period

the Taiyo was getting farther and farther sub-

merged in the water. No other salvage assistance

was obtainable and although various members of

the Taiyo 's crew stood by, the said Taiyo did not

sink completely until the morning of July 18th

at about four o'clock at which time said Taiyo

sank in about 130 fathoms of water.

V.

Answering unto the allegations of Article V of

said cross-libel, cross-respondents admit the allega-

tions set out in said article, commencing with the

beginning of said article at line 24 of page 4 of

said cross-libel to and including the words and fig-

ures "130 fathoms of water," at lines 31 and 32

of page 5 of said cross-libel, except the allegation

that the master of the Taiyo declined assistance

from vessels other than the Dependable; and in this

behalf allege that said master [59] of said Taiyo

accepted assistance in some respects from other
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vessels, namely, the small Japanese fishing vessel

Yoshino and the fishing boat Yantima. Cross-re-

spondents deny that such assistance in other re-

spects was "declined" if by said allegation it is

meant that said master of said Taiyo insisted on

receiving assistance from the Dependable rather

than from other vessels; and cross-respondents al-

lege that the master of the Taiyo stated in response

to offers of assistance from various other vessels

that such assistance would not be needed as the

Dependable had already voluntarily offered to assist

the Taiyo. Cross-respondents, by admitting that va-

rious services were performed by the Dependable

at the request of the master of the Taiyo, mean that

said master accepted the Dependable 's offers to

perform such services, and do not admit that said

services were not in all respects freely and volun-

tarily performed by said Dependable without any

necessity or compulsion and without any contract

therefor.

Cross-respondents admit that the Dependable did

not depart from San Jose del Cabo until the even-

ing of July 19, 1938, but they are ignorant con-

cerning the allegations that the Mexican authorities

required the Dependable to remain at said port

pending investigation of said collision and would

not permit her to clear or give her leave to depart

until the evening of July 19, 1938, and cross-re-

spondents demand proof of said allegations, if perti-

nent.
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Cross-respondents deny that at San Jose del

Cabo, or any other place or following the arrival

of the Dependable or at any other time, the master

of the Taiyo requested the master of the Depend-

able to carry the Taiyo 's crew, gear and equipment

to San Diego and in this behalf cross-respondents

[60] allege that the master of the Vantuna offered

to take the Taiyo 's crew and gear to San Diego, and

that when the Dependable came up to the Taiyo

and Vantuna the morning following the collision,

arrangements for the taking the Taiyo 's crew^ and

gear to San Diego were discussed and the master

of the Dependable voluntarily stated that inasmuch

as it was necessary for both the Dependable 's and

Taiyo 's crews to make a report at San Jose del Cabo,

the Dependable would take said crew and gear of the

Taiyo to San Jose del Cabo and then to San Diego

and that said offer on the part of the master of said

Dependable was freely and voluntarily made and

without prior request on the jjart of the master of

said Taiyo. Cross-respondents are ignorant whether

said master of said Dependable believed it to be

his duty to take the Taiyo 's gear and crew to San

Diego, and demand proof of said allegation, if per-

tinent. Cross-respondents admit that at 6:15 P. M.,

or thereabouts, on July 19, 1938, the Dependable

took on board the master and crew of the Taiyo,

consisting of fifteen persons and said gear and

equipment and departed from San Jose del Cabo.

Whether this was immediately upon the release

of the Dependable by the Mexican authorities, or
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otherwise, or whether there was any necessity for

a "release" by the Mexican authorities, cross-re-

s]^ondents are ignorant and demand proof of said

allegation, if pertinent.

Cross-respondents deny that owing to the pres-

ence on board the Dependable of her own crew of

tw^elve men and the fifteen men from the Taiyo

and the said gear and equipment, or for any other

reason connected with said collision, it was imprac-

ticable for the De])endable to obtain bait or to tish

;

admit that said gear and equipment were necessarily

stowed on the Dependable 's deck but deny that it

was necessary to stow said gear and equipment

[61] on her bait boxes or over her hatch, and in

any event cross-respondents allege that if the crew

of the Dependable had wanted to get bait or to fish,

it would have been entirely feasible to do so, and

that if it was thought inconvenient to do so with

the Taiyo 's crew and gear aboard, it would have

been feasible to have left the crew of the Taiyo, or

some of them, and the gear and equipment, or part

thereof, temporarily ashore until said Dependable

had completed whatever fishing she wished to do.

Whether said Dependable abandoned any fishing

voyage, cross-respondents are ignorant and demand

proof of said allegation, if pertinent, but they ad-

mit that said Dependable proceeded to San Diego

and that she arrived there and safely landed the

Taiyo 's crew, gear and equipment on July 23, 1938.
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VI.

Answering unto the allegations of x\i'ticle YI of

said cross-libel, cross-respondents admit the allega-

tions with respect to the custom among tuna fisher-

men set out in the first sentence of said article but

cross-respondents deny that at all or any of the

times mentioned in said cross-libel the navigators

of the Taiyo well knew or knew at all or that in the

exercise of reasonable diligence, or otherwise, they

should have known that the Dependable w^ould come

up to the said school of fish before the Taiyo could

reach the same and/or that in accordance with the

said custom, or otherwise, the Dependable had the

prior right to fish the said school and/or that the

Taiyo was under the duty to keep clear of her to

avoid interfering with the Dependable 's fishing. In

this behalf cross-respondents allege on information

and belief that at all of the times mentioned in said

cross-libel the navigators of the Dependable ^vell

knew, or in the exercise of reasonable diligence

should have known that the Taiyo would come up

to said school of [62] fish before the Dependable

could reach the same and that in accordance with

the said custom the Taiyo had the p]^ior right to fisji

the said school and that the Dependable was under

the duty to keep clear of her and to avoid inter-

fering with the Taiyo 's fishing.

VII.

Answering unto the allegation of Article VII of

said cross-libel, cross-respondents deny that the col-

lision was in no respect caused by or due to the
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fault or negligence on the part of the Dependable

or of her master or crew and m this behalf allege

that it was solely due to the fault and negligence

of the Dependable, Deny that at all or any of the

times referred to in said cross-libel the Dependable

was in all respects seaworthy or that she was prop-

erly manned and/or equipped and/or that she was

operated or navigated in strict accordance with the

rules and regulations applicable to a vessel in her

situation and/or in accordance with the established

custom of tuna fishing vessels under like circum-

stances; and allege that said Dependable was oper-

ated and navigated in violation of the said rules

and regulations in many respects. Deny that said

collision and/or any or all damage consequent there-

on was solely due to or at all due and/or caused by

the fault or negligence or omissions of the Taiyo or

her master or crew or the unseaworthiness of the

Taiyo in the respects set out in said article, or

otherwise, or at all and deny that said Taiyo or her

officers and crew were or that any of them was

guilty of any fault, negligence or omission in the

premises and deny that said Taiyo was unseaworthy

in any respect. Cross-respondents particularly deny

that the Taiyo was in a situation where she was

overtaking the Dependable or that she failed to

keep clear [63] of her or that she was required to

keep clear of her by Article 24 of the International

Rules for the Prevention of Collisions at Sea or

by any other rule or regulation. Deny that the

Taiyo w^as on a north course but admit that the
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course she was on would have carried her clear of

the Dependable if the Dependable had not changed

her course. Deny that the Taiyo just ])rior to tlie

collision, or at any material time, changed her

course sharply, or otherwise, to port or toward the

Dependable. Deny that the Taiyo failed to stop

and reverse her engines in time to avoid running

into the Dependable and in this behalf allege that

the Dependable ran into the Taiyo when the latter

was almost stopped. Deny that the Taiyo and/or

her navigators failed to observe the Dependable

and/or that they or any of them failed to avoid

running into her. Deny that the Taiyo failed to

adhere to the custom of fishermen hereinabove re-

ferred to. Deny that the Dependable had a prior

right to fish the said school of fish and in tliis

behalf allege that the Dependable failed to keep

clear of the Taiyo after the Taiyo had reached said

school and was about to fish the same. Deny tjuit

the Taiyo attempted to enter and fish said school

or fish in violation of said or any custom and/or of

the Dependable 's prior right to fish said or aiiy

school, and deny that said Dependable had a prior

right to fish said school. Deny that the Taiyo failed

to use due care and/or prudence to avoid a collision

with the Dependable under the special circumstances

then and there existing, or otherwise, or at all. Deny
that the Taiyo failed to keep a proper lookout. Deny
that the navigators and/or operators of the Taiyo

were or that any of them was incompetent and/or

inattentive to their or any of their duties. Denv
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that the hull of the Taiyo was old or weak or de-

teriorated or inadequately timbered or fastened or

insufficient or [64] unable to withstand the ordinary

hazards and impacts of navigation. Deny that the

Taiyo 's engine was incapable of being operated and

reversed after stopping the engine until the for-

ward momentum of the engine and screw had ceased

or that any appreciable time must elapse between

the stopping of the engine and the retarding of the

vessel's progress by her reversing screw and in

this behalf allege that the Taiyo 's engine was

capable of being operated in reverse within a few

seconds after the operator desired to do so. Deny

that said Taiyo was negligent in other or further

respects as to which cross-libelant is not advised, or

otherwise, or at all.

VIII.

Answering unto the allegations of Article VIII

of said cross-libel, cross-respondents admit that the

Dependable sustained some minor damage as a re-

sult of said collision but being ignorant of the ex-

tent thereof, cross-respondents demand proof of all

the allegations in said article contained.

IX.

Answering unto the allegations of Article IX of

said cross-libel, cross-respondents are ignorant con-

cerning the capacity of the Dependable, the amount

and nature of the fish she had on board at the time

of the collision, her fishing plans and the quantity

of fish she might have been able to take if said
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j

alleged plans had been carried out, and demand

\ proof of all the allegations in that behalf eontaiiKMl

!
in said article.

Cross-respondents deny that the value of the use

of the Dependable to the cross-libelant on July 16,

1938, and during the week, or thereabouts there-

after or that the value of her probable catch in the

waters where she had planned to [65] fish during

said period was the approximate sum of $1,400.00

per day, or any sum approximating said figure.

Cross-respondents further deny that because of

said collision said Dependable was unable to carry

out her fishing plans or to obtain bait or to engage

in fishing either at Uncle Sam Bank or elsewhere

or to proceed where fish or bait were obtainable

for a period of four days, or for any period; deny

that during said period, or otherwise, cross-libelant

lost the use of the Dependable or that she suffered

damage in the approximate sum of $5,600.00, or in

any sum, or at all. In this behalf, cross-respondents

are ignorant concerning the fishing plans of said

Dependable and demand proof of the allegations in

that behalf, if pertinent; cross-respondents further

allege that any detention was entirely due to the

voluntary act of the master of said Dependable, or

to other causes not arising out of said collision and

cross-respondents allege further that if the master

and crew of said Dependable had wished to obtain

bait or to fish, there was no reason why they could

not have done so immediately after departing from
San Jose del Cabo.
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X.

Answering unto the allegations of Article X of

said cross-libel, cross-respondents deny that because

of the collision and/or the detention of the Depend-

able, as aforesaid, or otherwise, and/or because of

the abandonment on July 19, 1938, of her fishing

voyage in order to carry the Taiyo's crew, gear

and equipment to San Diego, as aforesaid, or other-

wise, cross-libelant lost the use of the Dependable

and/or her probable catch of fish for the voyage

on which she was engaged. Cross-respondents deny

that if it had not been for [^56^ the collision the

Dependable would have carried out her said alleged

plans of fishing and deny that approximately 83

tons of fish, or any quantity of fish, of the value of

$9,960.00, or of any value w^ould have been taken

by said Dependable within a week or at any time

following said collision, or that said fish, or the

value thereof, or any part thereof, were entirely

lost or lost at all to cross-libelant by reason of

said collision. In this behalf cross-respondents allege

that if said Dependable had wished to conduct

fishing operations after the collision, it would have

been possible and feasible to do so even with the

crew and gear of the Taiyo aboard. Cross-respond-

ents allege further that said crew and gear could

have been left temporarily ashore until the Depend-

able 's fishing operations were completed or said

crew and gear could have been distributed among a

large number of fishing boats in the vicinity if it

was thought difficult to conduct fishing operations
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with said crew and gear aboard. Cross-respondents

allege further that at no time was anything said by

any of the Dependable 's personnel to the Taiyo's

officers or crew or to any of them about the desire

of conducting further fishing operations or the in-

tention of making any claim for alleged loss of

opportimity to fish; and cross-respondents allege

that the officers and crew of said Dependable volun-

tarily decided for their own purposes and reasons

not to attempt any further fishing operations. Cross-

respondents are informed and believe and upon

such information and belief allege that the officers

and crew of said Dependable decided to proceed

directly back to San Diego without attempting to

fish en route for the reason that said Dependable

was beginning to run short of ice and that the

refrigerating equipment was not working as effi-

ciently [67] as it should have done. Cross-respond-

ents allege that any failure to take and carry back

to San Diego more fish than said Dependable had on

board was entirely due to causes in no way con-

nected with said collision.

ANSWER TO SECOND COUNT
OF SAID CROSS-LIBEL

And answering unto the second count of said

cross-libel, cross-respondents deny, admit and allege

as follows:

I.

Cross-respondents hereby refer to and incorpo-

rate herein Articles I, II, III, V, IX and X of their
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answer to cross-libelant 's first alleged cause of suit

herein.

II.

Answering unto the allegations of Article II

of said second count of said cross-libel, cross-

respondents admit that on or about July 19,

1938, at San Jose del Cabo, the master and

crew of cross-libelant's fishing boat Dependable

undertook to transport and did transport on

the fishing boat Dependable from San Jose del

Cabo, Mexico, to San Diego, California, fifteen

persons, to-wit, the master and members of the

crew of the Taiyo and a quantity of articles and

personal property consisting of boats, nets, bed-

ding, provisions and other articles saved from the

wrecked Taiyo, but cross-respondents deny that said

transportation was done at the special instance or

any instance and/or request of cross-respondents,

or otherwise than voluntarily by the master and

members of the crew of the Dependable and deny

that cross-respondents or any of them promised

and/or agreed to pay to cross-libelant or to anyone

the reasonable or any value of [68] such transpor-

tation. Save as herein admitted, cross-respondents

deny the allegations of said article and each thereof.

III.

Answering unto the allegation of article III of

said second count of said cross-libel, cross-respond-

ents deny that the reasonable value of said trans-

portation of said persons and property was or is

the sum of $2,000.00, or any sum approximating
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said figure, and admit that no part of said sum has

been paid to cross-libelant.

Further answering unto the allegations of both

counts of the cross-libel herein and by way of a first

affirmative defense thereto, cross-respondents allege

:

I.

That the collision referred to in the cross-libel

herein occurred under circumstances more particu-

larly alleged and set forth in Article IV herein-

above which allegations are by reference incorpo-

rated herein and made a part hereof as though set

forth at length.

II.

At all times herein mentioned said Taiyo up to

the time of said collision was in all respects sea-

worthy and properly equipped and supplied,

manned by a competent crew and was well and care-

fully navigated and was observing all of the rules

and regulations applicable to a vessel in her situa-

tion.

III.

Said Taiyo committed no fault or negligence in

the premises and said collision and the damage

sustained by cross-respondents were solely due to

the carelessness and negligence of said fishing boat

Dependable and cross-libelant in the [69] following

respects, as cross-respondents are informed and be-

lieve :

(1) The said Dependable was not in charge of

a competent person.
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(2) The said Dependable did not have proper or

efficient officers or crew properly stationed and at-

tending to their duties.

(3) Said Dependable, although as to the Taiyo

an undertaking vessel, in violation of Article 24 of

the International Rules for the Prevention of Col-

lisions, failed to keep out of the way of the Taiyo.

(4) Although bound to keep out of the way of

the Taiyo, said Dependable, in violation of Article

22 of the International Rules for the Prevention of

Collision, failed to avoid crossing ahead of the

Taiyo but, on the contrary, crossed directly ahead

of said Taiyo and made it impossible to avert col-

lision.

(5) Although the Taiyo had arrived alongside a

small school of fish and was actually in the course

of commencing fishing operations, and under the

well-settled custom among fishermen entitled to fish

said small school exclusively, said Dependable at-

tempted to crowd into the same school of fish,

recklessly and carelessly disregarding the prior

rights of said Taiyo and taking no precautions

whatever to avoid collision.

(6) Said Dependable, immediately prior to the

collision, and after she had crossed directly in front

of the Taiyo, negligently put her rudder hard left

which had effect of driving her starboard quarter

with great force into the stem of said Taiyo,

although she might have avoided the collision if

she had continued on a straight course.

J

I
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(7) If the two vessels be regarded as in a cross-

ing [70] rather than an overtaking situation, the

Dependable, in violation of Article 19 of the Inter-

national Rules, failed to keep out of the way of the

Taiyo, although said Dependable had said Taiyo on

her own starboard hand.

(8) Said Dependable was negligent in other and

further particulars than those hereinabove set

forth, of which libelants are not advised and as to

which cross-respondents beg leave to offer proof as

and when advised and to amend this amended libel

accordingly.

IV.

As a result of said collision and the residting

total loss of said Taiyo, cross-respondents have suf-

fered damage by reason of the loss of said vessel

and the loss of sixty tons of yellow fin tuna aboard

said vessel at the time of said collision and totally

lost and by reason of the loss of fuel, lubricating

oil, ice, fishing gear, various tools, provisions and

stores in the total sum of approximately Seventy-

five Thousand (75,000) Dollars, as nearly as cross-

respondents can ascertain at present. Said cross-

respondents ask leave to amend this answer when
more accurate information and figures are available.

Further answering unto the allegations of both

counts of the cross-libel herein and by way of a

second affirmative defense thereto, cross-respond-

ents allege:

I.

At all of the times herein mentioned cross-re-

spondents were the owners of the fishing vessel
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Taiyo which was operated and employed in the

business of fishing for tuna in waters of the Pacific

Ocean, and each of said cross-respondents owned

an [71] undivided 1/llth share of said Taiyo. On

or about June 2, 1938, the Taiyo sailed from the

port of San Diego, California, bound on a fishing

voyage to waters of the Pacific Ocean off the coast

of Lower California and return to San Diego. At

the time of said sailing the Taiyo was in every

respect seaworthy and properly and efficiently

manned, supplied, equipped and furnished with

suitable and efficient engines, machiner}^, tackle, ap-

parel and furniture, all in good order and condi-

tion, sufficient and efficient for the business of the

voyage and adventure in which said vessel w^as en-

gaged. At and prior to the commencement of said

voyage, cross-respondents and each of them had ex-

ercised due diligence to make and maintain the

Taiyo and her engines, tackle, apparel, furniture

and personnel, seaworthy, sufficient and efficient in

all of the respects above mentioned.

II.

Following the collision between the Taiyo and De-

pendable on July 16, 1938, hereinabove more par-

ticularly referred to and described, and as a result

of said collision the said Taiyo sank and became a

total loss on or about July 18, 1938; and all that

was saved from said Taiyo were her skiff, her

power-boat, a small amount of equipment and a

small quantity of groceries and stores.



J. Imahashi, et al. 75

III.

The said collision and all loss or damage to any

person consequent thereon were not due to any

fault or negligence on the part of cross-respond-

ents, or any of them, and the same occurred, Vv^as

done and occasioned without the consent or privity

or knowledge or design of cross-respondents, or any

of them. Nevertheless the cross-libelant herein

seeks to recover of the cross-respondents the sum of

$10,113.13, with interest and costs, being alleged

damages which cross-libelant claims to have suffered

[72] by reason of said collision.

IV.

The amount claimed by cross-libelant, as afore-

said, exceeds the value of the gear and equipment

salvaged from the Taiyo at the time of her total

loss and the termination of said voyage and exceeds

the interests of the respective cross-respondents

therein. Said cross-respondents allege that the value

of the said power-boat, skiff, equipment and stores

which were salvaged at the time of the total loss of

said Taiyo would not and does not exceed the sum
of $650.00, and that each cross-respondent's interest

therein would not and does not exceed the sum of

one-eleventh of said amount, or $59.09.

V.

While in no way admitting that the said cross-

respondents are, or that any of them is, liable for

any of the losses and damage alleged to have been

suffered by cross-libelant or which may be claimed
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by any other person as a result of the said collision,

said cross-respondents hereby claim and reserve,

and each of them hereby claims and reserves, the

right to contest in this or in any other court any

liability therefor, either personal or of the Taiyo,

said cross-respondents claim, and each of them

claims, the benefit of limitation of liability as by

the Acts of Congress of the United States provided,

particularly Sections 184 to 189, inclusive, of Title

46, United States Code, and claim, and each of them

claims, to be entitled to have limited their liability

and that of each of them, if any, in the premises

to one-eleventh of the damages proved not exceeding

the amount or value of the respective interests of

said cross-respondents, as aforesaid, in the said

power-boat, skiff, equipment and stores, etc., saved

from the said Taiyo at the time of her total loss

and the termination of her said voyage. [73]

Wherefore, cross-respondents pray that the cross-

libel herein be dismissed and that they have their

costs of suit herein incurred and that cross-respond-

ents may have a decree as prayed for in their libel

in this action heretofore filed; that this Honorable

Court may grant libelants and cross-respondents

such other and further relief as in law and justice

they may be entitled to receive.

McCUTCHEN, OLNEY, MANNON
& GREENE

Proctors for Cross-respondents

Verified.

[Endorsed] : Filed Jul. 27, 1939. [74]
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[Title of District Court and Cause.]

DECISION.

Place: District Court, Customs Building, San

Diego, California.

Time: February 6, 1940. 2:00 o'clock P. M.

Appearances: Harold Black, Esq., and McCutchen,

Olney, Mannon & Greene, for Libelants and

Cross-Respondents.

Alfred T. Cluff, Esq., (Cluff & Bullard) for

Mary Alioto, Claimant and Cross-Libelant.

Court Reporter: Charles C. Otis. [77]

Neterer (orally) : The issue is fault of collision

between the Taiyo and the Dependable, two tuna

fishing boats. The boats were fishing off the guano

banks on the southeasterly end of Lower California,

about 8 or 10 miles off shore. The Dependable was

nearer the shore than the Taiyo. The Taiyo was 111

feet long, with 175 horse power Diesel engine, and

fish capacity of 140 to 145 tons. The Dependable

was 86 feet long, 24 feet beam, with a 350 horse

power Diesel engme, had fish capacity of 120 to

130 tons. Both vessels equipped for tuna fishing, w4th

bait tanks, electrical Frigidaire plants and fishing

platforms or racks. The speed of the vessels was

practically equal, 8% to 9 knots.

The Master of the Taiyo had fished for approxi-

mately 37 years, the last 16 years fishing on boats

operating from Mexico to Panama. He was Captain
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of the Taiyo for two years immediately preceding

the collision.

The Captain of the Dependable had fished for
^=

some time, and as Captain of the Dependable for

two years immediately preceding the collision.

Captain Imahashi, of the Taiyo says: "The De-

pendable was closer to the shore than the Taiyo,

and in a northerly direction, v/hen we headed to-

wards a school of fish ; the Dependable was drifting

behind us about half a mile. When we were half way

to the school of fish, the Dependable started its en-

gines, which was noted by the puff of the smoke, and

came in our general direction full speed. When we

got to the school of fish the Dependable continued

coming towards our vessel. We slow^ed down and

commenced to scatter bait, live cardines."

Captain Alioto, of the Dependable, says: ''When

we saw the fish we headed for them at 8I/2, I think.

I looked aroimd and saw the Taiyo headed for the

school of fish, too, towards our stern on our star-

board. She was catching up; w^hen the Dependable

was within a short distance of the fish the Taiyo

was at the [78] school of fish and was throwing

bait. The Dependable kept on going to the school

of fish, and stopped the engine. The Taiyo was to

starboard of the stern. She headed right for us,

trying to get into the same school to fish. She put

her helm to the port and headed for the Depend-

able full speed."

Captain Imahashi said: "The Dependable came

on our course at practically full speed right for the
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bow of our ship. Our engine was reversed, our helm

was hard to port so as to avoid the Dependable.

The Dependable 's wheel was to port, which threw^

her stern starboard into the stem of the Taiyo."

The evidence of the captain of the Dependable is

not convincing, in view of the equal speed of the

vessels. The Taiyo could not catch up with the

Dependable, the speed being equal, the Depend-

able going at full speed, the Taiyo having stopped

to throw" bait on the w^ay to the school.

As often, the sailors swear by their ship.

The two points of agreement is that the vessels

were proceeding at about the same speed, speed

being equal, to the same school of fish. The school of

fish was east or south of east of the Taiyo and of

the Dependable. In this situation, the Dependable

was to the Taiyo 's portside, and proceeding in the

general course of the school of fish. The Depend-

able was moving % speed, and the Taiyo had

reached the school and had stopped its engine. It

must certainly follow^ that the Dependable w^as

farther away from the school of fish than the Taiyo.

After carefully w^eighing the evidence and the

reasonableness thereof, and applying the usual rules

to the weight of testimony when considered, to-

gether with all the circumstances surrounding, the

Taiyo having reached the school when the Depend-

able w^as some little distance away, from the testi-

mony of the captain, and that the Taiyo having

stopped its engine, confirms [79] and corroborates
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the testimony of the captain of the Taiyo that the m
Dependable was the overtaking vessel and had to p
keep out of the way. The Taiyo, by fishermen's cus-

tom, also had the prior right to the school, having

reached it first. When the engine of the Taiyo

stopped, it still proceeded forward on the course

on its own momentum. The Dependable, under its

speed moved the distance, it being a small distance,

to the school in a very short time. Its course was

across the bow of the Taiyo. Its proceeding in the

course it did seems to be inexcusable. When the

captain of the Taiyo saw the continued movement

of the Dependable he knew the collision was in-

evitable. The engine of the Taiyo was reversed when

the Dependable was about 12 to 20 feet forward of

the stem of the Taiyo, and w^as moving at least five

knots speed on a ported helm. The Taiyo still had

forward momentum, and when the engine was re-

versed the Dependable was forward of the Taiyo

stem 12 to 20 feet, stopped its engine just before

reaching the main place of the Taiyo stem, ported

his helm, which was an improper manoeuver, as it

caused the stern of the Dependable to move to star-

board and directly into the stem of the Taiyo. The

movements of the vessels preceding the collision,

to me, is conclusive of the fact that the Dependable

was the overtaking vessel on a converging course.

The Taiyo, when it saw the fish to the easterly or

southeasterly direction from the point of view, pro-

ceeded on full speed, and when about half way it
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saw the Dependable, which was drifting on its port

side some distance to its stem, start its engine—this

it knew by the puff of the smoke—and proceeded to-

wards the school of fish at full speed on the Taiyo's

general course. This speed continued, and when near

the fish school saw the Taiyo casting bait on a slow

speed to the school of fish on the Taiyo's starboard

side, and commenced to fish. The Dependable ran

into the school, and was the burdened vessel, and

[80] so required to keep out of the way. After

the collision the Taiyo sank, and as a result is a

total loss.

Decree for Libelants, and you may prepare form-

al findings and decree and present them to the oppo-

site proctor.

State of California

County of San Diego—ss.

I, Charles C. Otis, a qualified shorthand reporter,

certify the above and foregoing to be a complete,

true and correct transcript.

San Diego, California, February 6, 1940.

CHARLES C. OTIS (Signed)

Shorthand Reporter.

[Endorsed]: Filed Feb. 28, 1940. [81]
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[Title of District Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW.

The above entitled case came on regularly for

trial on February 6, 1940, before the Honorable

Jeremiah Neterer, United States District Judge.

Messrs. McCutchen, Olney, Mannon & Greene by

Harold A. Black, Esq. appeared for libelants and

cross-respondents and Messrs. Cluff & Bullard by

Alfred T. Cluff, Esq. appeared for claimant, re-

spondent and cross-libelant Mary Alioto. The case

was [82] submitted on the depositions theretofore

taken, together with the exhibits offered in evidence

in connection therewith, on the w^ritten briefs there-

tofore filed and on oral argument on February 6,

1940. The court having been fully advised in the

premises and having delivered its oral opinion, now

makes the following findings of fact and conclusions

of law:

FINDINGS OF FACT.

L
The court finds that libelants and cross-respond-

ents J. Imahashi, M. Shibata, T. Imahashi, M. Ima-

hashi, K. Seki, T. Shibata, M. Suda, M. Sakamoto,

S. Imahashi, F. Seki and N. Shibata were at all

times mentioned in the libel and cross-libel herein

the owners of the tuna fishing boat Taiyo, and that

libelant A. Hidman was employed as engineer there-

on. Said Taiyo up to the time of her loss was a

vessel 111 feet long, propelled by a diesel engine of
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375 h. p. with a fish capacity of 140 to 145 tons

and capable of a speed of 8% to 9 knots.

II.

The court finds that respondent, claimant and

cross-libelant Mary Alioto at all times mentioned in

the libel and cross-libel herein was the owner of

the tuna fishing boat Dependable. Said Dependable

is 86 feet long, has a 24 foot beam and 350 h. p.

diesel engine and a fish capacity of 120 to 130 tons.

Said Dependable was and is capable of a speed prac-

tically equal to that of the Taiyo, to-wit, 8% to 9

: knots.

III.

The court finds that on July 16, 1938 at about

10 :00 A. M., a collision occurred between said Taiyo

J

and said Dependable in the Pacific Ocean, in the

7 vicinity of the Gorda Banks, off the southeasterly

end of lower California, and as a result of said

l| collision [83] the said Taiyo was seriously damaged

and thereafter sank and became a total loss.

I

^^'

1
The court finds that the facts pertinent to said

collision are as follows:

The Taiyo while conducting fishing operations in

the morning of said July 16, 1938, in the vicinity

of Gorda Banks, easterly of San Jose del Cabo,

Lower California, was drifting in a northerly direc-

tion when a school of fish was observed at a distance

of approximately half a mile in a southeasterly
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direction. The fishing captain of said Taiyo started

his engine, turned the vessel on a right rudder and

proceeded to head for the school of fish at approxi-

mately her full speed. While the Taiyo was thus

proceeding toward said school of fish, the Depend-

able was observed to start in motion and to head in

the same general direction as the Taiyo, the said De-

pendable then bearing on the said Taiyo 'sport quar-

ter. As the Taiyo was about to approacli the school

of fish, the speed of the Taiyo was reduced, and later

the engine was stopi)ed as the Taiyo continued to

rim on her momentum while bait was thro^^^l out

to the school which was then on the Taiyo 's star-

board hand and various members of the Taiyo 's

crew took positions on the fishing platforms on the

after part of said Taiyo on the starboard side in

readiness to conunence fishing. Said Dependable

instead of altering her course, continued to bear

down on the Taiyo on a course converging with that

of the Taiyo and headed directly across the Taiyo 's

bow. A very short distance before arriving at the

point of intersection between her course and that

of the Taiyo, the Dependable stopped her engine

and proceeded on her momentum to a position direct-

ly [84] ahead of and at a very short distance from

said Taiyo. The Taiyo 's engine was then immedi-

ately put full astern, and the wheel put hard left

in an effort to throw the Taiyo 's bow aw^ay from

the approaching Dependable. The Taiyo did not

have sufftcient way on her, however, for the rudder
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to have had any effect but the reversed right-hand-

ed screw of the Taiyo tended to throw the stem oP

the Taiyo to the Taiyo 's right. Very shortly before

the collision the Dependable put her rudder to the

left which had the effect of throwing the Depend-

able 's starboard quarter directly into the Taiyo 's

stem. The force of the impact pulled the fastenings

away from the stem of said Taiyo for a considerable

distance below the water line, opening a large hole

in said vessel and allowing the sea to pour in. The

stem of the Taiyo was also twisted to the right.

The point of impact on said Dependable was on

the starboard quarter, approximately sixteen feet

forward of the Dependable 's stern. The master of

the Taiyo almost immediately after the collision

dove over the ship's side and plugged w^aste and

rags into the opening made by the collision along

the stem of the Taiyo and although these measures

may have retarded to some extent the inrush of

water, they did not stop it. The Taiyo sank rapidly

by the head and both the main and auxiliary en-

gines were flooded, which prevented the use of the

Taiyo 's pumps. Efforts were made to obtain port-

able i)umps from other fishing boats in the vicinity,

including the Dependable, but none were available.

Later, the said Dependable attempted to tow the

Taiyo to Cape San Lucas, Lower California. After

several hours of towing, during which the Taiyo

continued to settle by the head, and the lines were

repeatedly broken due to the great strain, the tow-
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iiig was abandoned. At that time only [85] a few

feet of the Taiyo's stern remained above the sur-

face. Several members of the Taiyo's crew stood by

the wT'eck until the morning of July 18th at about

four o'clock, at which time said Taiyo sank in about

130 fathoms of water. After this, the crew of the

Taiyo were then taken back to San Diego, Cali-

fornia, on the Dependable.

Y.

The court finds that the Taiyo started for the

said school of fish before the Dependable started in

motion and that as the Taiyo approached the school

she slowed her engine for some time and then

stopped her engine and threw out bait to said school

while the Dependable w^as still proceeding at a

speed of about Syo knots, and said Dependable over-

took said Taiyo on a course converging with that of

the Taiyo. Whether or not the Dependable actually

intended to pursue the same school of fish alongside

of w^hich the Taiyo had arrived, the course of said

Dependable was directly toward said school. Said

Dependable continued to run at said rate of speed

until she was within 75 or 100 feet of the school

of fish she w-as pursuing, at which time she stopped

her engine and proceeded on her momentum, and

said collision occurred almost immediately after

said Dependable arrived at said school of fish.

In view of these facts, the court fuids that

the Dependable was the overtaking vessel and that
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the testimony of the Dependable 's witnesses that

the Taiyo overtook the Dependable is not convinc-

ing and cannot be accepted. [86]

VI.

The court finds that said Dependable, although as

to the Taiyo an overtaking vessel, failed to keep

out of the way of the Taiyo.

VII.

The court finds that although bound to keep out

of the way of the Taiyo, said Dependable failed to

avoid crossing ahead of the Taiyo but, on the con-

trary, crossed directly ahead of said Taiyo at so

short a distance that it was impossible for said

Taiyo to avoid collison.

VIII.

The court finds that there is a universal and long-

established custom among tuna fishermen in w^aters

of the Pacific Ocean, generally known to and ob-

served by such fishermen, to the effect that when-

ever a school of fish is sighted by two or more ves-

sels, the first vessel to come up to said school has

the prior right to fish said school and is entitled to

fish the same exclusively unless the said school is

large enough to permit of it being fished by other

vessels with safety and without interfering with the

fishing of the first vessel and in any event the ves-

sels subsequently arriving at such school are bound

to keep clear of the said first vessel and to avoid
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interfering with her and her fishing activities. The

court further finds that although said Taiyo had

arrived alongside a small school of fish and was

actually in the course of commencing fishing opera-

tions and under the [87] foregoing custom entitled

to fish said small school exclusively, said Depend-

able attempted to crowd into the immediate vicinity

of the same school of fish, recklessly and carelessly

interfering with said Taiyo and disregarding the

prior rights of said Taiyo and taking no precau-

tions to avoid collision.

IX.

The court finds that said Dependable immediately

prior to the collision and after she had crossed

directly in front of the Taiyo negligently put her

rudder to the left which had the effect of causing

the starboard quarter of the Dependable to move

to starboard and directly into the stem of the

Taiyo.

X.

The court finds that said Dependable failed to

keep a proper lookout or to take seasonable steps

to avoid collision and that said collision could have

been avoided if said Dependable had been carefully

and cautiously navigated.

XI.

The court finds that the collision and the resulting

damage to the Taiyo were caused solely by the neg-

ligent navigation and faults of the said Dependable

in the particulars hereinabove set forth.
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XII.

The court finds that it is not true that the Taiyo

was an overtaking vessel as respects the Dependable

or that said Taiyo was in a position where she w^as

bound to keep clear of said Dependable.

XIII.

The court finds that it is not true that the said

Taiyo prior to the collision changed her course

sharply to port and toward the Dependable or that

she changed her course to port at [88] all, or that

said Taiyo made any change of course except pos-

sibly a slight swing of her bow to starboard imme-

diately before the collision.

XIV.
The court finds that it is not true that the said

Dependable had the prior right to fish said school of

fish or that the said Taiyo failed to adhere to the

custom of fishermen aforesaid.

XV.
The court finds that it is not true that said Taiyo

was negligent in any of the particulars specified in

the answ^er to the libel herein or in the cross-libel,

or otherwise, or at all.

XVI.
The court finds that all allegations of the answer

or cross-libel which are inconsistent with the fore-

going findings of fact are mitrue.
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CONCLUSIONS OF LAW
And as conclusions of law from the foregoing-

facts, the court finds

:

I.

That neither said Taiyo nor said libelants or any

of them committed any fault or negligence in the

premises.

II.

That said collision and the resulting damage to

the said Taiyo were proximately caused solely by

the negligence and fault of the said Dependable.

III.

That libelants J. Imahashi, M. Shibata, T. Ima-

hashi, M. Imahashi, K. Seki, T. Shibata, M. Suda,

M. Sakamoto, S. [89] Imahashi, F. Seki, N. Shi-

bata and A. Hidman are entitled to recover from

said Dependable and from Mary Alioto, respondent

and claimant herein, all losses and damage sus-

tained by said libelants as result of the collision

aforesaid, together with interests and costs.

IV.

That cross-libelant, Mary Alioto, is not entitled to

recover any sum whatsoever from J. Imahashi,

M. Shibata, T. Imahashi, M. Imahashi, K. Seki,

T. Shibata, M. Suda, M. Sakamoto, S. Imahashi,

F. Seki and N. Shibata, cross-respondents herein,

and that said cross-libel should be dismissed with

costs to said cross-respondents.
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Dated February 17, 1940.

JEREMIAH NETERER
United States District Judge

Approved as to form.

Approved as to form pursuant to Rule 8.

ALFRED T. CLUFF
CLUFF & BULLARD

Proctors for Claimant, etc.,

Mary Alioto

Served on proctors for Claimant etc., Mary Alioto

February 16, 1940.

Filed and entered Feb. 17, 1940, Min. Book No.

2, at page 654.

R. S. ZIMMERMAN,
Clerk

By MURRAY E. WIRE,
Deputy Clerk

[Endorsed] : Filed Feb. 17, 1940. [90]
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In the District Court of the United States for

the Southern District of California, Southern

Division

In Admiralty

No. 386

J. IMAHASHI, M. SHIBATA, T. IMAHASHI,
M. IMAHASHI, K. SEKI, T. SHIBATA, |
M. SUDA, M. SAKAMOTO, S. IMAHASHI,
F. SEKI, N. SHIBATA and A. HIDMAN,

Libelants,

vs.

The Fishing Boat ^'DEPENDABLE", her engines,

tackle, apparel and furniture, JOE ALIOTO,
MARY ALIOTO, FIRST DOE, SECOND
DOE, THIRD DOE and DOE CORPORA-
TION, a corporation.

Respondents, J

MARY ALIOTO, ^

Claimant.

MARY ALIOTO,
Cross-Libelant,

vs.

J. IMAHASHI, M. SHIBATA, T. IMAHASHI,
M. IMAHASHI, K. SEKI, T. SHIBATA,
M. SUDA, M. SAKAMOTO, S. IMAHASHI,
F. SEKI and N. SHIBATA,

Cross-Respondents.
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INTERLOCUTORY DECREE AND
ORDER OF REFERENCE

By reason of the law and the findings of fact on

file herein,

It is hereby ordered, adjudged and decreed that

the collision between the fishing boat Taiyo and the

fishing boat Dependable which occurred off the

coast of Lower California on [91] the 16th day of

July, 1938, referred to in the pleadings and the find-

ings of fact and conclusions of law herein and the

losses and damages resulting therefrom were caused

through the sole fault of the said fishing boat De-

pendable and of those in charge of her navigation;

and

It is further ordered, adjudged and decreed that

libelants J. Imahashi, M. Shibata, T. Imahashi,

M. Imahashi, K. Seki, T. Shibata, M. Suda, M.

Sakamoto, S. Imahashi, F. Seki, N. Shibata and

A. Hidman do have and recover from the respond-

ent fishing boat Dependable and from Mary Alioto,

respondent and claimant, the full amount of the

losses and damages sustained by said libelants, to-

gether with interest and costs ; and

It is further ordered, adjudged and decreed that

this cause be and it is hereby referred to David B.

Head, Esq., United States Commissioner as special

master, to ascertain the damages sustained by said

libelants and to make findings and report his con-

clusions thereon to this court with all convenient

speed; and
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It is further ordered, adjudged and decreed that

cross-libelant, Mary Alioto, do have and recover

nothing from J. Imahashi, M. Shibata, T. Imahashi,

M. Imahashi, K. Seki, T. Shibata, M. Suda, M. Sak-

amoto, S. Imahashi, F. Seki and N. Shibata, cross-

respondents herein and that the said cross-libel of

said Mary Alioto is hereby dismissed with costs to

said cross-respondents.

Dated this 17th day of February, 1940.

JEREMIAH NETERER
United States District Judge

Approved as to form pursuant to Rule 8.

ALFRED T. CLUFF
CLUFF & BULLARD

Proctors for Claimant, etc.

Mary Alioto

Interlocutory Decree tiled and entered Feb. 17,

1940, in Min. Book No. 2, at page 661.

R. S. ZIMMERMAN,
Clerk

By MURRAY E. WIRE,
Deputy Clerk

(Served on Proctors for Claimant etc. Mary
Alioto, Feb. 16, 1940)

[Endorsed] : Filed Feb. 17, 1940. [92]
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[Title of District Court and Cause.]

PETITION FOR APPEAL
To the Honorable Jeremiah Neterer, United States

District Judge, sitting in the Southern District

of California, Southern Division:

Mary Alioto, your petitioner, respondent, claim-

ant and cross-libelant herein, prays that she may be

permitted to take an appeal from the interlocutory

decree entered in the above cause on February

17th, 1940, to the United States Circuit [93] Court

of Appeals for the Ninth Circuit, for the reasons

specified in the Assignments of Error, which is filed

herewith, and that her said appeal be allowed and

her bond for costs on appeal, filed herewith, be

approved.

Dated: February 26, 1940.

ALFRED T. CLUFF
CLUFF & BULLARD

Proctors for Mary Alioto, Petitioner

Petition granted and appeal allow^ed. The peti-

tioner's bond for costs, filed herein on February

27th, 1940, is hereby approved.

Dated: February 27, 1940.

JEREMIAH NETERER
U. S. District Judge

[Endorsed] : Filed Feb. 27, 1940. [94]



96 Mary Alioto vs.

[Title of District Court and Cause.]

ASSIGNMENTS OF ERROR

Mary Alioto, claimant, respondent and cross-libel-

ant above named, hereby assigns the following

errors in the record and proceedings in this cause:

I.

The Court erred in finding that the "Taiyo"

started for the school of fish before the ''Depend-

able" started in motion. [96]

II.

The Court erred in finding that as the two ves-

sels were ])r()ceeding tovx^ard the school of fish, the

"Dependable" was bearing on the "Taiyo's" port

quarter', and in failing to find that at all times prior

to the collision the "Dependable" was bearing on

the "Taiyo's" port bow, and the "Taiyo" was on

the " Dependable 's" starboard quarter.

III.

The Court erred in finding that the "Taiyo"

arrived at the school of fish before the "Depend-

able", or commenced any fishing operations thereat

prior to the arrival of the "Dependable" at said

school.

IV.

The Court erred in finding that the "Dependable"

headed across the "Taiyo's" bow or crossed or at-

tempted to cross ahead of the '

' Taiyo
'

', or proceeded

to a i>osition ahead of the "Taiyo".
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V.

The Court erred in finding that shortly before the

collision the "Dejjendable" put her rudder hard left.

VI.

The Court erred in finding that the "Dependable"

was maneuvered so as to thro'v her starboard quar-

ter into the "Taiyo's" stem.

VII.

The Court erred in finding that the "Taiyo" ap-

proached or reached the school of fish while the

'

' Dependable '

' w^as still proceeding at a speed of 8i/4

knots or at any appreciable speed.

VIII.

The Court erred in finding that the '^ Dependable"

overtook the "Taiyo" or was ever as to the "Taiyo"

an overtaking vessel. [97]

IX.

The Court erred in finding that the collision took

place almost immediately after the "Dependable"

arrived at the school of fish, and in failing to find

that the "Dependable" had reached said school,

stopped, and was drifting at bare momentum during

several minutes immediately before the "Taiyo"

approached the said school.

X.

The Court erred in finding that at the time of the

collision the "Dependable" was proceeding under
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any momentum or speed in excess of one mile per

hour.

XI.

The Court erred in finding that prior to the colli-

sion, the "Taiyo" approached any school of fish, or

stopped her engines or threw bait or prepared to

fish at any school of fish, which was ever approached

by the "Dependable".

XII.

The Court erred in finding that by the impact of

the collision the fastenings of the ''Taiyo" were

pulled away from the stem, and that the stem of the

''Taiyo" w^as twisted to the right, and in failing to

find that the ''Taiyo's" stem was smashed in at

about the water line at the point where the stem

struck the " Dependable 's" guard.

XIII.

The Court erred in finding that the testimony of

the " Dependable 's" witnesses was not convincing,

and in failing to accept the same.

XIV.

The Court erred in finding that the "Depend-

able" failed to keep out of the way of the "Taiyo"

or failed to avoid crossing ahead of the "Taiyo".

[98]

XV.
The Court erred in finding that it was impossible

for the "Taiyo" to avoid the collision.
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XVI.

The Court erred in finding that the ''Taiyo" was,

by fishermen's custom or otherwise, entitled to fish

the said school of fish, exclusively or at all.

XVII.

The Court erred in finding that the ^'Depend-

able" attempted to crowd into the immediate vicin-

ity of the school of fish, or recklessly or carelessly

interfered with the ''Taiyo", or disregarded any

rights of the '^Taiyo", or failed to take seasonable

steps to avoid the collision.

XVIII.

,
The Court erred in finding that the " Dependable "

'! failed to keep a proper lookout.

XIX.
The Court erred in finding that the collision and

the resulting damage to the ''Taiyo" were caused

solely or at all by any negligent navigation or faults

of the '' Dependable", and in finding that the '^ De-

pendable" was guilty of any faults or negligence in

connection with the collision.

XX.

j.

The Court erred in failing to find that at all

times prior to the collision the '^Taiyo" was an

overtaking vessel as respects the "Dependable",

and was at all times bound to keep clear of the

"Dependable".
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XXI.
The Court erred in failing to find that shortly

before the collision the ''Taiyo", then being on a

course converging with the course of the '' Depend-

able" and bearing well on the [99] '' Dependable 's"

starboard quarter, changed her course to port and

headed toward the starboard side of the ''Depend-

able".

XXII.

The Court erred in failing to find that the ''De-

pendable" arrived at the school of fish several

minutes before the "Taiyo" and by fishermen's cus-

tom had the exclusive right to fish the said school,

that by fishermen's custom the "Taiyo" was bound

to keep clear of the "Dependable" and failed so to

keep clear.

XXIII.

The Court erred in failing to find that the col-

lision and all consequent damage to both vessels

was solely and proximately caused by the faults and

negligence of the "Taiyo" in failing to keep clear

of and avoid interfering with the "Dependable".

XXIV.
The Court erred in finding that it is not true:

(a) That the "Taiyo" was an overtaking vessel

as respects the "Dependable" or was in a position

where she was bound to keep clear of the "Depend-

able".

(b) That prior to the collision the "Taiyo"

changed her course to port.
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(c) That the ''Dependable" had the prior right

to fish said school of fish, and that the ''Taiyo"

failed to adhere to the custom of fishermen as fomid

by the Court.

(d) That the "Taiyo" was negligent in each of

the particulars specified in the answer to the libel

(sic, answer to amended libel) and in the cross-libel

(sic, first amended cross-libel) and at all.

XXY.
The Court erred in finding untrue each of the

allegations of the answer to the amended libel

and of the cross-libel [100] (sic, first amended

cross-libel) which are inconsistent with the Court's

findings.

XXVI.
The Court erred in concluding that neither the

''Taiyo" nor the libelants or any of them com-

mitted any fault or negligence in connection with

the collision.

XXVII.
The Court erred in concluding that the collision

and the resulting damage to the " Taiyo " were solely

or proximately caused by the negligence and fault

of the ''Dependable".

XXVIII.
The Court erred in concluding that the libelants,

or any of them, are entitled to recover from the

"Dependable" and from the claimant and respond-

ent, Mary Alioto, any losses or damage sustained

as a result of the collision, with interest and costs,

or otherwise.
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XXIX.
The Court erred in concluding that the cross-

libelant, Mary Alioto, is not entitled to recover any

sum whatsoever from the cross-respondents, and

that the cross-libel should be dismissed with costs

to the cross-respondents.

XXX.
The Court erred in not directing that the amended

libel of the libelants should be dismissed, with costs

to the claimant and respondent, and in failing to

direct that an interlocutory decree be entered in

favor of Mary Alioto as cross-libelant.

XXXI.
The Court erred in making and entering the in-

terlocutory decree in favor of the libelants and

against the claimant, respondent and cross-libelant,

Mary Alioto. [101]

XXXII.
The Court, in its order of September 23, 1939,

erred in denying the cross-libelant 's motion for an

order staying proceedings until security be given to

respond to the demands of the cross-libel; in

limiting the security directed to be given by the

cross-respondents to an amount not exceeding the

value of the property salvaged from the ^'Taiyo",

and in failing to require of the cross-respondents

security in an amount sufficient to respond to the

full demand of the cross-libel.
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Dated: February 26th, 1940.

ALFRED T. CLUFF
CLUFF & BULLARD

Proctors for Claimant, Respondent

and Cross-Libelant, Mary Alioto

[Endorsed] : Filed Feb. 27, 1910. [102]

[Title of District Court and Cause.]

BOND FOR COSTS ON APPEAL

Whereas, Mary Alioto, claimant, respondent and

cross-libelant herein, has appealed or is about to

appeal from that certain interlocutory decree here-

tofore made and entered in the above entitled cause

on February 17, 1940; and,

J

Whereas, Royal Indemnity Company, a corpora-

' tion, organized and existing mider the laws of the

State [103] of New York, and authorized to do a

surety business in the State of California, is held

and firmly bound unto the libelants and cross-

respondents herein, and unto whom it may concern,

in the sum of Two Hundred Fifty Dollars ($250.00),

for the payment of which, well and truly to be

made, it does hereby bind itself, its successors and

assigns, firmly by these presents, and agrees that,

in case of default or contumacy on the part of

said appellant or of the undersigned, execution may
issue against it, its goods, chattels and lands;

Now, therefore, the condition of this obligation

is such that if the above named appellant shall
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prosecute said appeal with effect and pay all costs

which may be awarded against her as such appellant

if the appeal is not sustained, then this obligation

shall be void, otherwise the same shall be and re-

main in full force and effect.

Dated: Los Angeles, California, February 24th,

1940.

[Corporate ROYAL INDEMNITY COMPANY
Seal] By A. A. CHRISTIAN

Attorney-in-fact

Examined and recommended for approval as pro-

vided in Rule 13.

ALFRED T. CLUFF
Proctor for Mary Alioto, claimant,

respondent and cross-libelant

Approved

:

February 27, 1940.

JEREMIAH NETERER
District Judge [104]

State of California,

County of Los Angeles—ss.

On this 24th day of February in the year 1940,

before me, Hannah Waterman, a Notary Public in

and for the County and State aforesaid, personally

appeared A. A. Christian known to me to be the

person w^hose name is subscribed to the within in-

strument and known to me to be the Attorney-in-

Fact of Royal Indemnity Company and acknowl-

edged to me that he subscribed the name of the said
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Company thereto as principal, and his own name as

Attorney-in-Fact.

[Notarial Seal] HANNAH WATERMAN
Notary Public in and for said County and State

My com. expires 7/14/43.

[Endorsed] : Filed Feb. 27, 1940. [105]

[Title of District Court and Cause.]

NOTICE OF APPEAL FROM
INTERLOCUTORY DECREE

To the Libelants and Cross-respondents above

named, and their Proctors:

Each of you is hereby notified that Mary Alioto,

claimant, respondent and cross-libelant herein, has

appealed to the United States Circuit Court of

Appeals for the Ninth Circuit from the interlocu-

tory decree entered in the above cause on February

17, 1940, for the reasons specified in her assign-

ments [106] of error filed herein, which said appeal

was duly allowed by the court on February 27,

1940. True copies of the petition for appeal and

order of allowance, assignments of error, and ap-

proved cost bond on appeal are handed to you here-

with.

Dated: February 28, 1940.

ALFRED T. CLUFF
CLUFF & BULLARD

Proctors for Claimant, Respondent

and Cross-Libelant, Mary Alioto
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Received copy of the within notice of appeal from

interlocutory decree this 28 day of February 1940.

McCUTCHEN, OLNEY, MANNON
& GREENE ^

Proctors for Libelants and Cross-Respondents

[Endorsed] : Filed Feb. 28, 1940. [107]

[Title of District Court and Cause.]

CLERK'S CERTIFICATE

I, R. S. ZIMMERMAN, Clerk of the District

Court of the United States for the Southern Dis-

trict of California, do hereby certify the foregoing

pages, numbered from 1 to 111, inclusive, contain

original Citation and full, true and correct copies of

Libel; Amended Libel; Answer of Claimant and

Respondent ; Motion of Cross-Libelant for an Order

Staying Proceedings; Affidavit of Alfred T. Cluff;

First Amended Cross-Libel; Answer to First

Amended Cross-Libel ; Minute Order Sept. 23, 1939

;

Decision, oral opinion; Findings of Fact & Conclu-

sions of Law; Interlocutory Decree & Order of

Reference; Petition for Appeal; Order Allowing

Appeal; Assignments of Error; Bond for Costs on

Appeal; Notice of Appeal and Stipulation for

Apostles on Appeal which together with Reporter's

Transcripts of Testimony and original exhibits

transmitted herewith, constitute the apostles on ap-

peal to the United States Circuit Court of Appeals

for the Ninth Circuit.
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I do further certify that the fees of the Clerk for

comparing, correcting and certifying the foregoing

apostles amount to $15.20, and that said amount

has been paid me by the Appellant herein.

Witness my hand and the Seal of the District

Court of the United States for the Southern Dis-

trict of California, this 27th day of March, A. D.

1940.

[Seal] R. S. ZIMMERMAN,
Clerk

By EDMUND L. SMITH,
Deputy Clerk [111]

[Title of District Court and Cause.]

TESTIMONY

JINZO IMAHASHI,

having been tirst duly sworn on behalf of Libellants,

testified as follows:

Direct Examination

By Mr. Black:

Mr. J. K. Sano, Japanese Interpreter.

Q. Will you state your full name. Captain?

A. Jinzo Imahashi.

Q. Where do you reside? A. Ensenada.

Q. Were you Master of the fishing boat "Taiyo"
up to the time of her sinking in July of this year?

A. Yes sir, I was.

Q. How long were you connected with the

Taiyo?
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A. Ever since the Taiyo started in the year

1928.

Q. That is to say the year she was built ?

A. Yes, sir.

Q. How long were you her Captain f

A. Ever since 1936 to the time of the loss, I

think it was in 1938.

Mr. Black: Will it be stipulated it was in July^

of this year?

Mr. Cluff: Yes. [116]

Q. How long have you been going to sea, Cap-

tain? A. About thirty-seven years. *

Q. During that time you have been engaged ex- j

clusively in fishing operations? A. Yes. I

Q. In what waters have you had your experi-

ence ?

A. I started out in Japanese waters, but ever

since 1923 I have been working in these waters con-
*

tinuously.

Q. By these waters do you mean Pacific Coast

waters ?

A. The Mexican Coast down to Panama.

Q. And that has been your sole occupation has

it, Captain ? A. That is my occupation.

Q. How old are you? A. Fifty-one.

Q. Will you give me a description of the fishing

boat Taiyo, giving her length and her power and so

forth?

A. The length of the ship was one hundred and

eleven feet. The main engine consisted of a West-

ern Enterprise engine, 375 horsepower.
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Q. Was that a diesel engine? A. Yes, sir.

Q. What was her capacity so far as quantity of

fish was concerned?

A. 140 to 145 tons down below.

Q. Was the vessel constructed in the usual way

that tuna vessels are constructed with bait tanks

and so forth?

A. Yes sir, similar to the rest of them.

Q. What was the speed of the vessel?

A. Eight and a half, sometimes nine. At any

rate, two hundred mile capacity in twenty-four

hours. [117]

Q. That is to say her normal cruising speed for

a long trip was two himdred miles a day ?

A. That is correct.

Q. This collision happened on what voyage for

the season that you were then on, was it the first,

second or third voyage of the season or what was

it? A. The second voyage of the season.

Q. From what port did you start on this second

voyage? A. Started out from Guaymas.

Q. I think you misunderstood me. Were you not

operating between San Diego and the fishing

grounds in Central and South American and

Mexican waters?

A. I started out from San Diego, then I went

to Ensenada and cleared at Ensenada, then w^ent

lower fishing right along, then went to Manzanillo;

then I started out in a general direction of the Costa
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Rica Coast but encountered a storm and came back

to Manzanillo. Then from Manzanillo we came up-

wards along the coast, generally in a northerly

direction.

Q. What date, if you know^, did you leave San

Diego? A. June 2d we sailed.

Q. Do you know approximately where the col-

lision took place, just generally?

A. About four miles outside of San Jose, four

or five miles off San Jose, that is where the collision

took place.

Q. When did you arrive in the general vicinity

of Grorda Bank?

A. The day before that, I arrived there about

[118] one o'clock in the afternoon of the 15th of

July; then we fished the rest of the day and stayed

over night. From very early in the morning of the

following day, the 16th of July, we started fishing

and at about ten o'clock in the forenoon, I believe,

the collision took place.

Q. That is the forenoon of July 16th ?

A. Yes sir, in the forenoon of the 16th.

Q. At the time of the collision did the vessel

have any fish aboard?

A. At the time of the collision we had 60 tons

or over 60 tons of fish on board.

Q. Now commencing, Captain, with the early

morning of July 16th, when you say you started

fishing, in what general direction was the vessel
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proceeding during the course of those fishing oper-

ations that morning?

A. Is that the morning of the 16th ?

Q. Yes.

A. At the very first we had been drifting up the

bank, then just as soon as we were able we started

fishing.

Q. The question w^as in what general direction

w^ere you proceeding?

A. At the time we started out fishing ?

Q. Yes.

A. I think w^here w^e started out was seven or

eight miles off shore, then we went toward the

shore to the point four or five miles off shore where

the collision took place.

Q. Will you tell me in your ow^n words and take

it slowly so the interpreter can answer sentence

by sentence just [119] what happened when the col-

lision occurred?

A. You mean to sa^^ how the collision took place?

A. Yes. Describe briefly and generally the events

immediately prior to the collision, up to and includ-

ing the collision.

A. We had been fishing and that school of fish

ceased biting so we looked for another school of fish

and v.-e located it off awa}^ from the coast. That

school was located southeast from where our boat

V;'as. Immediately after locating that school of fish

we turned around and headed towards that school.
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We saw the Dependable still drifting. The Depend-

able was closer to the shore iii a northerly direction

from where our boat was, about half a mile behind

us. Just about the time our boat got half way be-

tween that school of fish and where we started out

from I have noticed Dependable start engine and

began to turn around away from the coast generally

in the direction of where I was going. I observed

immediately before w^e came to the school of fish

the Dependable continued coming towards our boat.

As we came close to the school of fish we slow^ed

down because if I went faster we chase the school

of fish away; and we have fishing platforms

equipped on both sides of the boat but the practice

is that we use fishing racks on the right-hand side

of the boat. Some boats are equipped to fish on the

right or the left. American boats fish on the right

or left side. I may explain why Japanese boats have

fishing racks on [120] both sides of the boat and

otherwise why American boats do not have it on

both sides is that we fishing pioneers know when

these porpoises chase a school of tuna unless you

have fishing platforms on both sides you have to

make an extra maneuver of a boat but if you have

both sides you got less maneuvers and you still can

follow the school. When we approached the school

of fish we slowed down and began to scatter bait and

got 7Tady for actual fishing, but at that time I did

not l^elieve Dependable was coming after this par-

ticular school of fish. When we have been baiting the

r

I
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fish and ready to fish Dependable came so close, as

he indicated by witness's hand, at the time Depend-

able came to the stem or front part of the boat we

have been baiting and the boys were on racks ready

to fish and engine was going very slow. (Remark

by interpreter: Witness indicated by his right

hand he said that is Taiyo and his left hand is De-

2:>endable.)

Q. I would prefer you did not demonstrate yet

because I expect to do that in a series of exhibits

at one time, (^an you say from what side the De-

pendable approached you, from your port or star-

board, or from ahead or astern, giving your direc-

tions from the port side or from the starboard side

so it will show in the record?

A. (Interpreter. He is going back again.) After

we spotted the school of fish and started after that,

Dependable was still adrift, and when we got half

way to the school of [121] fish Dependable started

Fiianeuveimg and came towards us, and Dependable

came towards us from onr left hand side. x\lthough

Dependable was coming in our direction I could not

think Dependable will cut across our course right

at head of the ship. Dependable came in our course

at full speed. Our engine practically had stopped,

slow, and we had a school of fish to the starboard

side of our boat and Dependable proceeded full

speed right to the bow of our ship in our course.

When the Dependable came so close and came be-
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yond our bow so closely our engine was stopped

and rudder would have no effect so I ordered en-

gine to be reversed. I saw the helmsman of the De-

pendable make a very hard left turn and try to

make a very sharp turn of the boat. When Depend-

able started to turn in that direction I felt it is a

funny maneuvering of a boat, an unusual thing to do,

and the boat Dependable had it gone right by would

perhaps cleared. At that moment I heard a noise

of the im])act, and I went down to look at it.

Q. Where on the Taiyo were you standing, Cap-

tain, vvhen you started for the school of fish which

you say you saw to the southerly and easterly of

where you w^ere at that moment?

A. I was standing on the deck by the pilot house

of ray boat in front.

Q. On the deck in front, you mean forward of

the pilot house?

A. I was standing on deck in front of the pilot

house because [122] I kept my eye on the school

of fish.

Q. I now show you a ]^icture of what I believe

is tlie Taiyo during the time she w^as imdergoing

lepairs after an accident down in the Canal Zone.

I v/ill ask if that was in general the way her pilot

iK^use and deck were nt the tiiue of the collision?

A. It is exactly the same as when this picture

wns taken.
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Q. Are you able to point with a pencil to about

tiie place where you were standing ?

A. That is where I was standing.

Mr. Black: If there is no objection I will mark

that in ink.

Q. Now I have marked an arrow in ink indicat-

ing the place where you said you were standing, is

that correct?

A. This is where I was standing. I was standing

on deck in front of the pilot house grabbing hold

of the railing watching forward.

^Ir, Black : I will ask that this picture be marked

Libellants Exhibit 1 and offer it in evidence.
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It will be stipulated that all exhibits may be re-

tained in the possession of the party offering them

subject to the inspection of the other party.

Mr. Clufe: So stipulated.

Q. Who was at the wheel, C^aptain, at that time ?

A. Mineji Shibata was at the helm.

Q. Were there any other members of the crew

standing where [123] you were, Captain'?

A. There was nobody else. They are all located

on fishing rack ready to fish because the minute we

approach a school of fish that is theu' duty to get

ready to fish, that is where they were.

Q. When you state that after you had completed

your turn and were headed in the direction of the

school you saw the Dependable was still drifting.

Wliat makes you say that. Captain? How do you

know she was still drifting?

A. I saw Dependable at about half a mile away

in northerly direction. Engine wasn't going, I saw

she was drifting, and I did not know what the crew

was doing but I don't see any of the crew on the

deck.

Mr. Cluff: Was that half a mile in a northerly

direction?

A. In a direction to my left hand side and a half

a mile to the north and closer to the shore.

By Mr. Black:

Q. "WHien you say your left hand side do you

mean off your bow, off your beam or off your stern.

Captain ?
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A. When I turn my boat away from shore in the

direction where we spotted the school I saw De-

pendable about four points to the rear of the stern

of the ship on the left hand side.

Q. By four points to the rear do you mean four

points abaft your beam?

A. (Interpreter: Witness indicates this is stern

of a ])oat.) Line drawn from mast here at four

[124] points here.

Q. The Dependable bore four points on your

port beam when you saw her drifting as you say.

A. Left hand side.

Q. Abaft your port beam. A. Yes.

Q. Captain, how did the Dependable bear to you

at the time that you testify you saw^ her start up

and proceed to come in the same general direction

you were heading*?

A. (Interpreter: He wants to know^ whether

when the Taiyo started or Dependable started.)

Q. T^et me say this: Correct me if I didn't

understand you right. I understood you to say,

Captain, that when you had gotten to a point about

half wny between the point where you first started

to turn around and the scliool of fish you then first

observed tlie Dependable start up and proceed to

coTtto ill your c'eneral direction. Will you state

".vhethrr or not that is a correct statemeut of what

vou tesitified to? A. That is correct.
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Q. My question was just this one point: how did

the Dependable bear to you at that moment ?

A. Didn't alter the bearing so materially, didn't

change materially as far as the bearing is con-

cerned, but it came within half a mile distance.

Q. In other words, closer than the half a mile

distance. A. Yes.

Q. And substantially on the same bearing?

A. That is correct. [125]

Q. When did you first start to reduce your

speed ?

A. \^Tien we came within two hundred feet or

perhaps a little over two hundred feet away we

slowed down and continued on her own momentum,

came to the school of fish and stopped the engine.

Q. When you say you were starting to slow down

w^hen you were a little over two hundred feet away

you mean away from the school of fish ?

A. Yes, when we approached this school of fish.

Q. Did you give any command to the man at

the wheel to reduce his speed or did he do that

without any command from you?

A. I told him to slow down and he did slow

down.

Q. Did you change your course at any time from

the time you first headed for the school of fish until

the collision?

A. Followed a direct line, direct to where the

school of fish were and I did not change the course.
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Q. Did you give any command when you actu-

ally arrived alongside the school?

A. Yes, I did.

Q. What command did you give?

A. I ordered to be slowed down when we actu-

ally came close to the fish.

Q. Was the command ''slow"?

A. "Let's go slower."

Q. Did the engine continue to operate until

the time of the collision?

A. When Dependable came so close to us at

that time our main engine was stopped.

Q. How long before the collision was it that

your engine was [126] stopped?

A. The main engine stopped, I believe, of course

I couldn't tell you exactly, about three minutes be-

foi*e that.

Q. Before the collision?

A. Before the collision.

Q. Did you remain in this same position in front

of the pilot house imtil the collision occurred?

A. Yes, I was.

Q. Did you give any further order to the engine

room or to the man at the wheel with respect to

his engines at any time after the engines were

stopped before the collision occurred?

A. The only command I gave was when right

before the collision when Dependable came too close

and the collision became imminent I ordered to

reverse engine to back out.
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Q. Does the Taiyo have a single screw?

A. Right.

Q. What is the effect, if any, on the head of

your vessel of reversing your engine?

A. If we reverse it my boat would turn towards

the left, the stern of the boat will turn towards the

left.

Q. What effect would that have on the bow of

your boat?

A. And the bow would turn in the direction of

right.

Q. Did you observe personally whether revers-

ing the screw did have any effect on the boat before

the collision?

A. I know because from my experience in

handling my boat I used to have a terrible time

docking it because it had to make maneuvering as

I indicated. [127]

Q. On this occasion did you actually see your

head fall to the right before the collision?

A. Immediately prior to the collision the motion

of my boat was so slow that turning the wheel would

not have no effect, but when I reversed it just be-

fore the collision it had the effect and my boat went

backwards about a boat length and then I heard

the impact or the noise, the result of the collision.

Q. Did you give any command to the wheel after

you had ordered the engine reversed?

A. When reverse motion became effective I or-

dered a hard left turn on the wheel; by that time
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the boat was already on a backwards motion. When
other boat came too close I ordered reversing of

engine and had wheel turned to left.

Q. If you turn your w^heel to the left when you

are going forward which way does the boat go*?

A. If you turn the wheel to left the head will

go towards the left. If you do to the right it turns

to the right if you are going.

Q. If you are actually going back through the

water and you turn your wheel to the left which

way does it pull your bow"?

A. When reversing we turn wheel to left rudder

will turn to left, the head of boat will go right.

Q. What point of the Taiyo was struck, what i

part of the boat?

A. The boat is constructed in this manner (In-

dicating) and this (Indicating) the stem. [128]

Q. Right on the stem, is that it?

A. On the left hand side of stem and a gap was

opened between the stem and the boat there.

Q. What part of the Dependable came into con-

tact with the Taiyo?

A. From the stern of the Dependable, eight or

ten feet from the stern of the boat, of the Depend-

able. I didn't measure that.

Q. On what side of the De])ei]dable?

A. On the right hand side of the Dependable

on the stern part. I still maintain if the Dependable

didn't turn that way then I don't think it would

have collided, because almost simultaneously my
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boat was reversed and if they just kept on going

without making that turn I don't think the collis-

sion would take place.

Q. By that turn you mean the turn to the left

or right?

A. The Dependable turned to left, hard left.

Q. Could you see from where you stood the man
at the wheel of the Dependable?

A. Yes, I saw^ it, the turning of the wheel.

Q. Could you see in what direction he was turn-

ing it?

A. I saw him hirning hard left and had he not

made that left hard turn I don't think the De-

pendable w^ould have hit my boat in the stem. It

was really clear had he not made that left turn and

looks as if he probably sti^uck that way in poor

maneuvering.

Q. Did the collision cause either vessel to list

immediately [129] as a result of the collision?

A. My boat was reversing and it was struck by

the Dependable and it listed to right considerably.

Another thing, if they did not come at that speed

and even that impact took place, I don't think it

could cause that much damage.

Q. Could you form an estimate as to w^hat speed

the Dej)endable was going at the time of the col-

lision ?

A. From the time the Dependable started out I

observed they are coming full speed, coming very

fast.
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Q. By full speed approximately how many nau-

tical miles an hour?

A. I think she must be coming at nine or nine

and a half miles. I think she was coming about that

rate of speed.

Q. Did you observe any apparent change in her

speed between the time you first saw her and the

time of the collision?

A. I don't believe they changed the rate of

speed.

Q. How big was this school of fish, Captain?

A. It was rather a small school of fish and I

think about twenty-five feet in width.

Q. Was the entire school on your starboard

hand?

A. Yes, at the time of the collision we had fish

to our starboard, our crew were baiting and were

ready to fish.

Q. Did you see whether there w^ere any fish on

your port hand at all?

A. There wasn't any fish on the left hand side

because we took a course to have fish on [130] star-

board side.

Q. What was the condition of the weather?

A. Very good and hardly no wind.

Q. Was the sea calm?

A. It was calm at that time.

Q. Was the air bright and clear or was it foggy

and misty, what was it?

A. It was a clear day.
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Q. Did you blow any whistle to the other vessel

before the collision?

A. I wasn't expecting her to come so close and

when it came really too close I didn't have time

to blow the whistle and I knew that blowing the

whistle would do no good.

Q. Did the other vessel blow any whistle to you

before the collision?

A. She did not blow whistle neither.

Q. Did you see what the Dependable did right

after the collision with respect to her maneuvers?

A. After Dependable collided with my boat they

made almost a complete circle and came alongside

of us.

Q. In what way did she make her circle?

A. She made a left circle and they came along-

side of us?

Q. How far away?

A. I think it is about 150 or 200 feet, my esti-

mation.

Q. That is when she came to a stop after mak-

ing the circle?

A. After making that circle.

Q. Captain, when you talk about a mile you

refer to a nautical mile do you not and not an

English statute mile?

A. It is the distance on the sea. [131]

Q. When you say half a mile do you mean five

cables ?
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A. I don^t know the difference in miles between

this country and my coimtiy.

Q. You talk about half a mile

A. All I know is a mile used at sea.

Q. Do you know what a cable is?

A. Japanese chart or this chart, it is the same

miles as sho\Nai.

Q. A nautical mile is the same everywhere and

that is what you are talking about?

A. That is whatever the mileage used on the

chart is the one I refer to.

Q. Captain, I am going to give you a chance

to make some pictures. "We haven't any regular ship

models with us but I think we can use these pieces

of cardboard. Referring to these little cardboard

models, the "T" is for Taiyo, and the ''D" is for

Dependable. Will you put the vessels in approxi-

mately the position they w^ere in on this piece of

paper at the time when you first started to head

for the school of fish as you have described it in

your testimony?

A. My boat, she is this way. Dependable about

this way Avhen I spotted the school back there we

turned around and went there.

Q. What compass direction is the top of the

paper? A. That is north.

Q. The paper will be oriented north and south.

A. The Dependable here, closer inside, closer to

the shore. They were in this position, Taiyo here,

Dependable here. [132] We spotted the school of
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fish right about here or southeast. We have been

fishing right here with school of fish at our star-

board then we spotted the fish here, from the stern

of my boat we spotted the fish there.

Q. Is that about the v\'ay your vessel was headed,

this being north, looking at it from the stern?

A. Looking at it from the stern of the boat I

think in a general southeasterly direction.

Q. You think the Taiyo was in about the posi-

tion we have indicated with this ''T"?

A. At this position Vv^e have been fishing and

the fish wouldn't bite any more. That is the posi-

tion I am indicating.

Q. Then you spotted the school of fish w^here

I

you have put this little circle, is that the one?

A. Here.

j
Q. Put the Dependable where you think it was.

A. Looking at it from where we were, Depend-

able was to the north and inside.

Q. That is nearly east the w^ay it is, is that the

way you want it?

A. I think this corner is north.

Q. No, the whole top of the paper. The record

will show the diagonal line across the upper left

hand corner of the paper indicates the coast line.

A. This is Dependable headed this w^ay as

pointed. This is where I was fishing. (Interpreter:

Witness indicates in a circle the school of fish.)

Q. Captain, are we correct in assuming that this

is the [133] approximate bearing and heading of
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the Dependable and that of the Taiyo, and that is

the approximate location of the school of fish when ^

it was first discovered by him after the fish along

side his starboard side had ceased to bite?

A. I think Dependable was in about that posi

tion.

Mr. Black: I will ask that this be marked Libel

lant's Exhibit 2.

I
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A. When those fish ceased to bite we made a

turn and came after this school of fish.

Q. The line alongside the Taiyo indicates the

school of fish that had ceased to bite, is that correct *?

A. Yes.

Q. Captain, I am going to set up another sheet

and ask you to draw in the relative positions of the

Dependable and the Taiyo at the time you first

observed the Dependable start up in motion as you

have described.

A. The only difference is we spotted the school

of fish here, we made a turn and came after this,

just about got to the point indicated, about half

way between the Taiyo and the school of fish then

this Dependable began maneuvering toward—and

started toward our way.

Q. Captain, I am putting down on this drawing

the school of fish, the Taiyo and the Dependable in

that position.

A. Just about the time w^e got to this point De-

pendable started maneuvering in the direction in-

dicated; when we [134] got to this point they

started out.

Q. You draw in the Taiyo headed in the way she

was. Were you headed directly for the school of

fish, Captain? A. Yes sir.

Q. Where was the Dependable when you were

there ?

A. That is the same position except they started

up.
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Q. To head this way?

A. As she made the turn, as she started and

made a turn at the same time.

Q. About in there?

A. Just about the time we got to this position

Dependable started engine and started the boat.

Q. Could you tell where she was going at that

time?

A. When we got to this point Dependable was

facing in this direction.

Q. But in about the same position she was in

at first?

A. About the same position where she was only

made a turn.

Q. Captain, is this a correct representation of

the relative position of the Taiyo, the Dependable

and the school of fish at the time you first observed

the Dependable was starting up?

A. I think generally this represents the posi-

tion.

Q. We understand this does not pretend to be

drawn to scale. We don't expect you to show dis-

tances or anything like that.

Mr. Black: I will ask that this be marked Libel-

lant's Exhibit 3.
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Q. Captain, will you take this sheet of paper

and put these [135] two models now in the position

that your vessel was in when you first reversed your

engines and the Dependable?

A. About that position. Dependable attempted to

cut across. At the time I give command to reverse

engine I think it was this position, and if Depend-

able had continued on her course there would be

no collision.

Q. That represents the approximate relative po-

sitions of the two vessels when you first reversed

your engine. A. Yes, that is correct.

Q. Will you place the school of fish*?

A. That is school of fish right there.

Q. That sketch represents approximately the

situation at the moment you started to reverse your

engine is that right? A. Yes, this is correct.

Mr. Black: I ask that this be marked Libellant's

Exhibit 4.
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Q. Now this is the last picture, Captain. Will

you draw in the positions of the two vessels at the

moment of collision?

A. Dependable trying to make turn and struck

my boat at the stem. The Dependable too close to

us and if she continued her course it would have

escaped but inexperienced seamanship caused it.

Q. This sketch, Captain, represents the approxi-

mate positions of the two vessels at the moment

of impact does it? A. Yes sir.

Mr. Black: I will ask that this be marked Libel-

lant's [136] Exhibit 5 and offer it in evidence.

I
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Q. Captain, if I showed yon a chart of that

vicinity would you he ahle to tell me about where

the collision took place?

A. I think I can generally.

Q. I will show you a chart which is Hydro-

graphic Office Chart No. 1664, the Southern Part

of Lower California, Magdalena Bay to La Paz,

and ask if you are ahle to approximately locate the

place where the collision took place? In order to

assist you in orienting yourself, because I presume

you can't read English names, I will state that this

is San Lucas, this is San Jose, Outer Gorda Bank

and Gorda Point.

A. I think to the best of my knowledge the

collision took place right there. I think this is

w^here we first started right by the Outer Gorda

Bank, where we started out fishing that morning.

Q. I will mark a "X" on the chart to indicate

the witness's statement as to his best knowledge of

the approximate place of the collision, and mark

an ''A" on the chart to indicate the place from

which the witness stated they started fishing early

that morning. Is that correct?

A. Where Taiyo first started fishing that morn-

ing is here.

Mr. Black: That position is 23° T latitude, and

109° 31' west longitude.

I will ask that this chart be marked Libellant's

Exhibit 6 and offer it in evidence. [137]
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Q. Captain, what was the effect of the Depend-

able giving a left rudder just before the collision?

A. As Dependable made hard left turn it caused

her to turn to left and the stern of the boat to right

and striking the stem of my boat.

Q. Is there any custom or practice among fish-

ermen with reference to the right of a boat and a

school of fish to fish that school?

A. There is an unwritten custom.

Q. What is the custom?

A. I don't know whether it is a law or not,

but we have a custom among fishermen that who-

ever first discovered a school of fish and got there

w^hy she would have priority, that boat would have

priority, and especially a small school of fish, and

the other boat should have kept away from it, and

that is ethics among the fishermen. However, if and

when a school of fish is large then sometimes other

boat will come at considerable distance and may

start chumming the fish with the bait.

Q. Did you regard this school as a small school

or a large school, Captain?

A. It is rather one of the smallest group.

Q. Had you actually started putting bait out

into the water when the collision occurred ?

A. Yes sir, I was scattering bait.

Q. That is to sa}^ you were not personally, were

you, but you mean the men were. [138]

A. Yes, my crew were. The fellow throwing the

bait was Maimosuke Imahashi.
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Q. Where was he stationed?

A. He was standing on top of the bait tank and

throwing bait.

Q. Which direction was he throwing it?

A. To the right hand side of my boat. There is no

fish on tlie h^ft hand side. If yon are going to fish

on the right hand side yon have to throw l^ait on

the right hand side.

Q. Immediately after the collision, Captain,

what did you do?

A. Immediately after the impact I wanted to be

careful if any seepage developed

Q. Leakage?

A. Leakage developed and first thought was to

go down in engine room. I run down to the engine

room to see if any water was coming in. At that

time there was about two or tln'ee ])oys in engine

room already; then at that time already water was

coming in, rushing in, nnd in order to ascertain

where leakage was by removing boards off the floor

and kept on removing and yet about the same time

we came to a place where we couldn't, and then I

looked underneath the board mvl Wwn^ v as a chr.in

locker there, and before I could uot see, Imt the

water was coming in from that direction.

0. As I understand you, Captain, your testimony

is that you and the men removed some of the floor

boards and could see water coming u]) and you

tried to get forward but couldn't get all the way
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forward because the chain locker [139] rims across

the forward end of the boat, is that it?

A. That is correct as far as yon said.

Q. Go ahead, Captain.

A. Then I immediately got hold of my goggles

for diving and went outside of engine room and

looked down on the stem; then I saw the openings

there and through which water was going in.

Q. Where was that opening?

A. It was on the left hand side of the stem and

a crack beginning at the water line and extended

down I think about four feet and the most widest

crack developed about three feet below water line.

Then I took two blue shirts and let it run down

along the crack, then I noticed the suction sucked

the blue shirts in ; knowing that was where the water

was going in and packed with shirts, then I dis-

covered the shirts were not enough so I called for

waste material from the engine room and I got it

and I packed it with waste, and I think I have done

considerable to stop the water rushing in. But going

baclr in the story a little bit, after crack been packed

I thought better for somethinp; over it. I took a

piece of 1x3 board and nailed it on outside, then to

go back to tlie story, although what T have done did

not completely stop the water, h\\\ I Iniow it

stemmed the rush of water. Then I came l)ack to

engine room and looked at it, then tlie main engine

had already stopped.
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Q. When you first went do^^^l into the engine

room immediately after the collision were the main

engine and the [140] auxiliary engine both still

running ?

A. Wlien we backed out, after we backed out

the main engine stopped but auxiliary engine was

in operation; about the time I got out of the en-

gine room I saw the water was splashing, and as

the auxiliary engine stopped the water in bait tank

was let out or rmi out. As the water in the bait tank

rim out the forward part of the boat began to go

under the w^ater.

Q. Captain, do you mean by that that the stop-

ping of the auxiliary, by the flooding of the water

forward, had the effect of causing the circulating

water to drain out of the bait tank ?

A. When the auxiliary engine stopped working

then water in the tank itself would drain out.

Q. The effect of that would be to lighten the

stern of your vessel, is that right ?

A. It lightens the stern of a boat and has a

tendency to lift her up.

Q. And would cause her to go further down by

the head, is that what you are trying to say ?

A. Yes sir.

Q. AVhile you were trying to stop the leak as

you have described what was the rest of the crew

doing ?
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A. As my crew were attempting to lower the

skiff and power boat off the deck but could not

operate the wdncli no longer and all were done by

hand, and they been having laborious time to do

that, and it seems to take long time to get power

boat unloaded and put her in shape to tow; and

I think it was about one-thirty in the afternoon

[141] when w^e done that ; about that time boys from

the boat Sacramento sent a skiff over to us and

they inquired what seems wrong with us and two

Japanese boys by name of Kobayashi brothers from

the Sacramento suggested to us that inasmuch as

you are in this situation why wouldn't you come

over to our boat, but I told them that it still could

be salvaged if we could only get pump to drain out

and I wish you would go on and see if you can get

pump to do that for me.

Q. Was there any possibility of getting your

auxiliary engine in operation?

A. No, it was impossible. Just as soon as aux-

iliary engine stopped it had caused the bait tank

to drain and that left the stern part of the boat up
and the bow of the boat, the forward part, went

below the water and water inside was so much that

pump would not work.

Q. Is that true too of your main engine?

A. Because the main engine was under water

and could not operate.

Q. How about your own hand pump, w^here is

that located?



J. Imahashi, et at. 145

(Deposition of Jinzo Imaliashi.)

A. It is right mider the mast so it must be about

—right by the kitchen so it must be about the

middle of the boat.

Q. Where is its suction located?

A. Ordinarily fishing boats during process of

fishing, actual fishing, the stern of a boat is lower,

much lower than the front part.

Q. Do you know where the suction of the hand

pump is located? [142]

A. I think it is located about ten or fifteen feet

from the stern of the boat.

Q. With the suction that close to the stern could

you do anything with that pumj) when the vessel

was actually by the head ?

A. There is no use to when the forward part is

so far dowTi in the water. It is out of water and

there is no use to pump.

Q. Did the boys from the Sacramento come back

later in response to your request that they make
inquiry of other boats to locate a pump ?

A. The boys reported they went around some of

the boats in the vicinity but cannot locate any

pump.

Q. During all of this time did the Dependable

come alongside and offer any assistance ?

A. No, they did not, and they did not even say

anything to help us out. They were just watch-

ing us.

Q. Later on did the people from the Dependable

offer any help ? A. No, they did not.
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Q. Did somebody on your vessel discuss with the

Dependable people in your presence the matter of a

towing arrangement ?

A. Mineji Shibata, one of my crew, had Koba-

yashi brothers from Sacramento take up the matter

of towing with Dependable.

Q. As a result of that negotiation was it ar-

ranged that the Dependable would tow you ?

A. Yes.

Q. Where was the nearest place in your opinion

that it was [143] feasible to tow your boat with

any hope of saving it?

A. I believed that no ports around here except

San Lucas to which w^e could possibly tow our boat

with safety.

Q. Why not, Captain?

A. Other places are either rocks or shoals ; where

there is no rocks or long stretch of shoals the high

waves. For that reason I thought better go to San

Lucas and attempt to tow^ Taiyo there.

Q. Why w^asn 't it safe to go to San Jose ?

A. San Jose is noted for rocks and shoals, long

stretch of shoals and possibly couldn't do no sal-

vage work there because it would be wrecked. But

San Lucas is just as smooth as a bay and I thought

w^e could do some work there if I could tow it.

Q. To the best of your knowledge did the people

on the Dependable object to your suggestion that

the tow be made to San Lucas ?
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A. They never said a word about that. They did

not object.

Q. Will you describe how you rigged up the

lines for towing w^hen you first started towing?

A. To start with the stern of boat w^as already

way up in the air. I thought towing from the stern

would be proper procedure. Taiyo has winch right

by the kitchen about four feet to the stern of the

boat there is a winch, and then we had a three inch

rope and we just wrapped around that piece of a

winch and around the bait tank and lead it out

through the chocks on the stern. To the stern [144]

of the Taiyo there is a bait tank and the main hatch

entrance and the winch are located there. I took a

three inch rope right around the base of the wdnch

and around the tank and let it go through the chock

located at the stern of the Taiyo.

Q. By three inch rope you mean three inches in

diameter do you not, Captain ?

A. Yes, three inches in diameter.

Q. That was Manila rope wasn't it?

A. Yes.

Q. Now with w^hat did you make that fast, tliat

piece of three inch rope?

A. The rope long enough to go around which

I used when docking the boat to the wharf; two

ends of rope were tied behind winch and loop was

formed just outside of the chocks in stern of the

boat.
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Q. That was all three inch rope? A. Yes.

Q. What did you tie on to that, what kind of

rope was used to tie on to that loop to make con,-

nection with the Dependable?

A. I used two and a half inch rope.

Q. That again is two and a half inches in

diameter? A. Yes, its diameter.

Q. How did you make that rope fast?

A. Here is Dependable. There are chock located

in the stern of Dependable and also two holes on

both sides in the rear portion of the Dependable

through which I put through the two and a half

inch rope and lead it out through the rear chock

and used two and a half inch rope to tie them to-

gether. [145]

Q. Was that two and a half inch rope therefore

doubled, you had a double strand of it all the way?

A. Yes, two lines.

Q. How long was the tow line ?

A. They used three hundred feet of rope.

Q. That was the entire length of the rope?

A. Yes sir.

Q. You must have had considerabl^y less than

one hundred feet of actual distance betw^een the

two boats.

A. Ivess than one hundred and fifty feet, a little

less than one hundred and fifty feet because I used

the other rope to the bridle. (Interpreter: he tried

to explain the second tow.)
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Q. This is the first one. In other words, you had

a little less than one hundred and fifty feet of line

between the Taiyo and the Dependable when you

rigged up. A. That is correct.

Q. Where did that equipment come from, was

that the Taiyo 's rope of the Dependable 's rope or

both?

A. All belonged to the Taiyo. We did not use

any of Dependable 's rope.

Q. Who did the work of rigging up the line?

A. My crew did that.

Q. How long did it take to do that?

A. Judging from the—about ten o'clock when

the collision took place we weren't ready to be towed

until one-thirty, I think it was about three hours

and a half. [146]

Q. It was about one-thirty when the towing com-

menced?

A. I think it was about one-thirty in the after-

noon.

Q. Was anything done during the time the two

lines were being rigged up to get any gear off the

Taiyo?

A. There came a small boat about thirty feet

long by the name of Yoshino arrived from San

Lucas and they suggested to us that there is no

hope of accomplishing anything in this way, why
not transfer some of the provisions and supplies

on to the Yoshino; and so then while first towing

was being prepared we took suggestion of the Yo-
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shino and began moving some of the provisions to

try to save even some of the provisions.

Q. What did you transfer on to the Yoshino? I

don't mean in detail, just what sort of things.

A. Even at San Lucas, at that place it is

very difficult to obtain provisions or a place to sleep,

so I had provisions and bedding removed from the

boat to the Yoshino.

Q. How long did the towing proceed before you

had to stop for any reason ?

A. After towing forty or forty-five minutes rope

were cut off.

Q. What rope broke?

A. This two and a half inch diameter rope which

I used for towing.

Q. Did both elements of it break or just one

strand ?

A. One strand at a time but both strands were

cut off.

Mr. Cluff: When he says cut off does he mean
cut off literally or broken off ? [147]

Q. Just broken by the strain of towing, isn't

that it?

A. Snapped off, broken off. I have to change

that testimony because when we had first towing

attempted from the stern of the Taiyo the forward

part yawed and wiggled so much we couldn't do it.

After we attempted to tow the Taiyo from the stern

the stern part zig-zagged so much and it was al-
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most impossible to do anything, so we changed plan

and removed the rope which we had bridling the

stern part of the boat and put it over the bits which

are located in the forepart of the Taiyo as indicated

on this picture, then we again attempted to tow.

Q. You did not attempt to tow the Taiyo bow

first imtil after the tow line broke the first time,

isn't that so?

A. The first time the rope did not snap off but

the stern part yawed and zig-zagged so we couldn't

manage it, so we changed rope to the bow bits on

the bow of the Taiyo.

Q. As you proceeded on again towing the bow
first how long did you go before you had to stop

for any reason?

A. It was very short time, perhaps ten or fifteen

minutes after I attempted to have her towed from

the bow.

Q. And it was at that time the double strand

parted as you have described?

A. At that time two ropes snapped off.

Q. Then what change did you make when the

ropes snapped?

A. In order to save that rope I had one of my
crew dive in to cut off the small rope which I had
tied together by the bit and loosen it and took it

out. By that time the [148] bow of the boat was
considerably under water. Then we had one and a
half inch diameter Manila rope, length about three



152 Mary Alloto vs.

(Deposition of Jinzo Imahashi.)

hundred (Interpreter: stretching both arms three

hundred, that measured by stretching both hands)

so that we took three stands of that and tied on to

the end of the rope that was snapped off and at-

tempted towing again from the stern of the boat.

By that time bow of Taiyo was way imder water.

Q. Did that work any better?

A. Then w^e try to tow for twenty-five minutes

or thirty minutes but we couldn't do it then rope

again snapped off. All of the three strands of inch

and a half diameter rope were snapped off one at

a time until all were snapped off.

Q. How many times altogether did your towing

line break? A. Three times.

Q. Are you sure it wasn't four, Captain?

A. Let me think. The first one both strands

not snap off but one did and we changed it

Q. Does that make four times altogether?

A. Four times.

Q. Now by the time it had broken the fourth

time what had happened to the rope?

A. Three strands of rope we used for towing

was snapped off in such manner that each strand

of each rope all came unraveled in different places.

Q. In other w^ords, if I imderstand you, your

rope was pretty well used up by the time it was

broken four times by [149] unraveling and chafing.

A. After breaking off so many times and splic-

ing it became short in the length and as that be-
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came short in length it become less in strength

which became unsatisfactory for towing purposes.

Q. Did you make any inquiries from the Depend-

able as to whether they had any rope that could

have been used?

A. I made inquiry of them but they only had

small diameter wire cable which I call is anchor

cable, but in view of the fact that those heavy

Manila rope snaps off and they further suggest this

cable after wouldn't be of much good to you.

Q. I presume then you decided to abandon the

towing efforts, Captain.

A. I really done everything I could think of

doing to save it to this date. I can't think what I

could have done anything else, but the Dependable

crew also persuaded me to give up the boat because

you can't do anything more about it.

Q. Were there any other boats in the neighbor-

hood at the time your tow line was so used up you

couldn't do any more towing with it?

A. By that time it was about sunset, the sun

was low and most of the larger type of fishing boats

had gone away, and even if I go to San Lucas there

would be only small boats there which would not

have large enough rope which I could use.

Q. What was the condition of the Taiyo then

with respect to her being submerged at the time you
had to abandon your [150] towing?

A. By that time boat was almost straight up,
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the bow was down and even mast had disappeared

under the water.

Q. About how much of the stem was still stick-

ing out I

A. I think about ten or thirteen feet above the

water.

Q. When you stopped towing did you leave any-

body standing by the wreck?

A. Myself and three other boys remained on the

power boat and stayed the watch all night for the

reason we had "SOS" sent out and might be

some larger boats may come along and possibly the

insurance boat or some such boat may come along,

so I stayed to watch with other boys.

Q. Did any other vessel come alongside?

A. Yes, about four o'clock in the following morn-

ing the Vantuna came alongside of us. Dependable

after leaving us at the location of collision went to

San Lucas but following morning after Vantuna

came Dependable also returned to the spot with

the report that Mexican authority requires that we

make a report about the collision, I suppose it is

similar to the report Japanese require of taking

to the Japanese Government, I think, in case of a

collision of this kind or some similar report I think

was to be made to the Mexican authority at San

Jose, and that could be done only at San Jose.

Q. So what did you do then?

A. As a result of that report by the Dependable

I left two boys, Tomekichi [151] Shibata and Kiku-
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matsu Seki on Vantuna and rest of us we got on

Dependable and towed power boat and went to San

Jose.

Q. Then did you later send some men back to the

wreck ?

A. Toward evening of that day Vantuna came in

to San Jose and took on three more boys of my
crew and returned to the spot of the collision where

the Taiyo was, and the five of the crew stayed on

the power boat and they watch all night.

Q. You weren't there though, Captain?

A. First night I watched and second evening I

did not take watch because five boys did.

Q. They later returned to San Jose and reported

that the vessel had sunk, is that right ?

A. I stood watch night of the 16th and they

watched the night of 17th, and they reported to me
very early in the morning of the 17th Taiyo had

sunk.

Q. And then you all came back to San Diego on

the Dependable?

A. Yes, we left the evening of the 19th and re-

turned to San Diego on the 23d.

Q. Did you take any bearings. Captain, to locate

the position of the vessel, where she sank?

A. The Vantuna Captain fathomed it and he

said Taiyo sank in about 130 fathoms deep. Accord-

ing to the report I had from Vantuna boat the Taiyo

finally sunk south by west from the Gorda Point.

[152]
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Q. About how many miles?

A. It was said it must be about three miles off

shore.

Q. You don't know that of your own knowledge

though? A. I do not know.

Q. Did you take any bearings right at the time

of the collision to locate your position accurately?

A. I think it is off the Gorda Bank as I indi-

cated on the chart a little while ago.

Q. But that is not based on any cross bearing

or any actual observation with a sextant or any-

thing like that?

A. I think about four miles offshore but I did

not by actual observation of any kind except from

my experience. From my actual seamanship as a

fisherman I can locate almost any spot with the

sight of a mountain range and especially where

fishing banks are, and I am well familiar with that

particular location there and I know the spot where

I indicated is just about correct, but the chart only

shows depth and so forth, I did not fathom it so

I don't know just where the exact position is, but I

can tell from the range of mountains and from my
experience. I think the spot I indicated on the chart

is nearly correct.

Q. Is there anything that you can think of as

you look back on this thing that you could have

done that would have avoided the collision. Cap-

tain?
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A. I don't think I can do any more than what I

did, because [153] all I did was realizing the immi-

nency of collision I had my boat reversed. The only

thing I regret is that, instead of—if I knew what I

know now, instead of running down to the engine

room to trace where leakage was instead of that

time I would have went outside and looked at it and

located it and I might have had a few minutes more

to do the plugging up by the stem, but I didn't

know where water was really coming in. I first

thought it was the engine room and went down there.

The frame of mine or psychology or the spirit of us

as seamen at such a critical period, you are going

to lose your boat, the boat is sinking fast, and you

gentlemen sit around here and listen to us saying

all those things, you cannot realize how serious and

how earnest and how sad it is, and we done every-

thing we possibly could, and how we did and what

we did is beyond your gentlemen's sitting around

here conception.

Mr. Black: I think that is all for the direct ex-

amination. Perhaps we had better take a recess for

lunch before starting the cross-examination.

Mr. Cluff : Yes, how about an hour ?

Mr. Black : That will be time enough.

(At this time 1 :10 P. M., a recess was taken

until 2:10 P. M., at which time the further

taking of the within deposition was resumed.

All parties heretofore noted being present.)

[154]
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Cross-Examination

By Mr. Cluff:

Q. Captain, are you one of the owners of the

Taiyo? A. Yes.

Q. What interest do you own?

A. A one-eleventh share.

Q. Who were the other owners?

A. Ten other people besides myself.

Q. Each owning a one-eleventh share?

A. The rest of them owning the same number

of shares.

Q. Is that true in the boat, they owned each a

one-eleventh interest of the boat or in the fishing

of the boat?

A. It is the same meaning. A share in the boat

and a share in the fishing.

Q. How long have you owned that one-eleventh

interest ?

A. Ever since that boat was put in operation.

Q. Since 1928? A. Yes sir.

Q. Where was the boat built?

A. At San Pedro, at Larson's.

Q. That was in 1928 when it was finished?

A. Yes.

Q. Was the boat changed in any way after she

was built ? Did they make a different house or make

any structural changes in the boat ?

A. None except moved the bait tank which was

below to above.
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Q. So in looking at this picture, Libellant's Ex-

hibit 1, she was just the same then as she was at

the time she was built and at the time of the col-

lision, just the same all around?

A. Practically the same. There isn't a part in

there that we changed the structure in except the

[155] bait tank.

Q. You can't see it in the picture.

A. It is in the stern portion so you can't see

it in the picture, but there is no change.

Q. When was this picture taken, what year?

A. I think that picture must have been taken

at the time the repair was made in Panama.

Q. What year was that?

A. Mr. Black must have brought it and he ought

to know.

Mr. Black : I think those repairs were made early

in the year 1938, starting in the winter of 1937.

A. Answering Mr. Black's question, the repairs

started in May, 1937.

Q. May of 1937 they started?

A. That is correct.

Q. When were they finished?

A. When we sailed away, September 4th, 1937,

that is after repairs being completed.

Q. After the repairs had been completed how^

many voyages did she make before the collision voy-

age, the voyage on which this collision took place?

A. Three voyages including that voyage which
ended up in the collision.
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Q. Two voyages and the voyage ending in the

collision. A. Yes, that is right.

Q. She made one voyage in the 1937 season and

then one voyage before the collision voyage, is that

right? A. That is right.

Q. Captain, I notice we don't quite see the top

of the mast [156] in this picture. Did they have

a crows nest on top of the mast for a man to sit

and look for fish?

A. Yes we had that, it was there from the very

beginning.

Q. On the day of the collision was there any

man in the crows nest?

A. No one was in there because fish were so

close that they could observe it from the pilot house.

Q. Captain, can you tell me a little something

about this pilot house? Will you look at the picture

here? Right here in the forward part of the pilot

house on Libellant's Exhibit 1 there are three win-

dows showing. That is the pilot house where the

wheel is? A. Inside of this house.

Q. And that is also where the engine room con-

trol is? I

A. Yes sir, you could operate it from above.

Q. The man at the wheel also operated the en-

gines when you were fishing ?

A. Yes, the control is from where the wheel is.

Q. The same man both steers and works the en-

gines? A. You mean during the voyage?
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Q. Yes, during the voyage or while they are

fishing.

A. (Interpreter: he says ask me, if the question

was whether everybody who is standing watch con-

trols the wheel and the engine?)

Q. What I am asking you is when you are fish-

ing if there is one man at the wheel in the pilot

house who both steers and runs the engines too.

A. That is right. [157]

Q. There is no wheel and engine controls on top

of the pilot house on the Taiyo?

A. There is none on the top of the roof.

Q. Now what is in the house here the front of

which the Captain has described as the pilot house,

what is in back of the pilot house?

A. Right back of the pilot house is the funnel.

Q. I don't think you understand the question.

Here is the pilot room here forward. Right back

of the pilot room in the same house, what comes

next?

A. To your right is the engine control. There is

hallway there leading to the back of the cabin and

the quarters are located there. (Interpreter: Indi-

cating here is a radio room.)

Q. As I understand from the little diagram he

has been drawing here the place where we see three

windows in front in the picture, that is the pilot

room where the wheel and engine room controls

are, and back of that there are some other crew's

quarters and a wireless room, is that right?
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A. That is right. i

Q. And is the back of the pilot room, the room
i

where the wheel is, is the back of that room a solid

partition with no windows in it?

A. There is a hallway, this pilot house leads

into a hallway. .

Q. A hallway down the center?

A. A hallway leading from the pilot house, en-

gine control lever to the right, and [158] the hall-

way leading from the pilot house to where the

quarters, sleeping quarters and radio rooms are

located.

Q. Now just forward of the pilot house or the

pilot room at the place where the arrow is pointed

which the Captain indicated was where he was

standing as they went after the school of fish, there

is a little space there where a man can walk up and

down?

A. About here the deck is three feet wide.

Q. It is on that upper deck?

A. It is all around the pilot house, there is a

deck.

Q. It is on that upper deck right in front of the

pilot house where you were standing at all times

dnring the time just prior to the collision.

A. Yes, I was standing there watching.

Q. One more question about the pilot room. How
long is the room from the front window^s back to

the entrance to the hallway?

\
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A. I think about four or four and a half feet,

maybe five.

Q. Does the partition that forms the back of the

pilot room start right back of this door we see in

the picture here?

A. There is the helm, the engine control lever.

That is showing the pilot house. About two feet

from the window the partition for the sleeping

quarters starts. This back partition starts about

two and a half feet from this entrance.

Q. Two and a half feet back of the door we see

in the [159] picture? A. Yes.

Q. This shows the starboard side, but is there

another door like this on the port side, a pilot

house door? A. On both sides.

Mr. Cluff: Mr. Black has just shown another

picture of the port side of the Taiyo.

Q. That is the port side of the ship Taiyo and

that picture was taken at the same time as this

picture ?

A. This must be a picture in Panama. I can

identify the structure back of it. That is a picture

of the opposite side of the Taiyo.

Mr, Oluff: I will ask that this second picture be

admitted in evidence as Claimant's Exhibit A. I

got it from Mr. Black and it may be retained in his

custody.

Mr. Black : Very well.

Q. Captain, are those doors leading into the
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pilot house on both sides, are those solid wooden

doors or have they a glass window in them'?

A. A little glass panel in the door.

Q. About how^ big is that glass panel?

A. There is no window^ in the door.

Q. A solid wooden door?

A. There was a window the heighth of which is

about the same as that of the window of the pilot

house.

Q. There is a window in each door?

A. Yes sir, on both doors.

Q. About how big was that window, how big a

square, how many [160] inches or how many feet?

A. I think either two feet or perhaps over. Any-

way a square glass panel.

Q. Do you remember on the day of the collision

whether the door on the port side was open or shut ?

A. When we go to fishing ground both doors are

wide open. i

Q. What was the situation on the morning of the

collision at the time when you were going after the

school of fish?

A. All the time when we are at fishing bank

those two doors are wide open.

Q. Are you sure, do you remember that they

were open on that morning, do you remember that

now ? A.I am positive those doors were open.

Q. Do the doors open outside on deck or inside

into the room ? A. Outside.
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Q. They open outside. Do they open, is the part

of the door with the hinges aft or forward"? On

which side are the hinges, the back side of the pilot

house or the foreside?

A. The hinge on the pilot section opens toward

the bow.

Q. Opens toward the bow of the ship?

A. Yes, all fishmg boats are so constructed the

door opens toward the bow.

Q. Let me get this right. Do you mean the

handle of the door is to the bow or the hinges are

toward the bow?

A. As you are looking at this door on this side,

the right hand side knob w411 be show^l as indicated

in this diagram, the left hand side. [161]

Q. The knob will be on the left hand side of the

door, that is to the after part of the ship?

A. Yes, toward the stern.

Q. And the hinges toward the bow?

A. The hinges are located in the direction of

the bow.

Q. Now just one other question about the ship.

Down here on the bow below the guard and above

the water line, what color paint did that have?

A. All on top white, here copper paint.

Q. Down below the water line was copper paint,

from the water line up to the guard is white paint ?

A. Yes, it looks dirty, but it is supposed to be

white.



166 Mary Alloto vs.

(Deposition of Jinzo Imahashi.)

Q. And on the day of the collision, when the

collision happened this was all painted white, this

part right under the guard?

A. Yes sir, it was white.

Q. That is clear forward up to the stem and

including the stem piece?

A. It is all white including the stem.

Q. Is there any paint on the guard rail itself?

A. I had it painted yellow, on the guard rail and

also on this top line here.

Q. The top rail was painted yellow too?

A. Yes.

Q. Just one more question about the doors.

When the doors are open they come clear back

against the house and then hook?

A. Just a little hook there and sunk back against

the wall. I

Q. Right back against the front of the pilot

house there. [162] A. That is right.

Q. Now as I understood your testimony about

this voyage that ended with the collision you started

out from San Diego then went to Ensenada and then

Manzanillo. A. That is right.

Q. Did you fish any between Ensenada and Man-

zanillo? A. Yes sir, we did fish.

Q. About how much fish did you get up to that

time ?

A. We have been fishing continuously more or

less. Sometimes five and three, we had about twenty
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tons already caught. That is about fifteen days after

we started from San Diego.

Q. Were all those fish on board at the time of

the collision f A. Yes sir, all of them.

Q. Do you have the date when you made the first

call at Manzanillo?

A. I don't remember it clearly, just ex-

actly what day it was. I think it was June 22d or

23d I went to Manzanillo.

Q. Did you keep a log on the Taiyo?

A. Yes.

Q. I mean a log book, not a patent log.

A. I don't know the difference but we kept a log,

diary of the navigation each day.

Q. Did you save that diary or log book?

A. Those all went with the boat.

Q. You didn't save your books at alH

A. I wasn't thinking about log books or any-

thing else. [163]

Q. Captain, do you navigate by instruments'?

Do you have on board a sextant and bearing board

or any other instruments of navigation?

A. No, I don't use them.

Q. After leaving Manzanillo the first time as I

understand it you went south tow^ard the coast of

Costa Rica. A. Yes.

Q. How far down south of Manzanillo did you

get before you ran into the storm and turned back?
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A. We encountered a storm about the second

day out of Manzanillo. The evening of the following

day we got in Manzanillo, I think it must have been

nine or ten o 'clock that evening of the following day.

Q. What was the reason for putting into Man-

zanillo the first time? A. To refuel.

Q. Did you do anything else in Manzanillo but

refuel ?

A. Nothing outside of refueling was done at

Manzanillo.

Q. Either time?
'

A. The second time we put in Manzanillo we

just got in and started out from there in northerly

direction. '

Q. Did you do any fishing between your arrival

in Manzanillo the first time and coming back to

Manzanillo the second time? I

A. Yes, I have been catching fish right along.

Q. Can you tell us between the two calls at Man-

zanillo how much fish in tons you caught?

A. We didn't have so much, we had three or

four tons.

Q. After leaving Manzanillo the second time

where did you go [164] then?

A. I took a course upwards toward the north.

Q. Did you go to any other ports prior to the

collision? A. We called at Guaymas.

Q. You went clear up to Guaj^mas in the gulf?

A. We went clear up to Guaymas fishing right
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along. At Guaymas we took a full load of fuel oil

and started out fishing again.

Q. About how much fish did you catch between

Manzanillo and Guaymas?

A. (Interpreter: he said forty tons altogether,

but I took the liberty to say from Manzanillo up

to Guaymas.) Anyway by the time I got to Guay-

mas I know we had forty tons of fish down below.

Q. After leaving Guaymas where did you go

next ?

A. From Guaymas we came down again fishing

right along and we went to one particular place,

Ceiealbo Island.

Q. Did you stop at Cerealbo Island?

A. Yes sir, over night.

Q. Then from Cerealbo Island where did you go %

A. Then went to San Jose Bank.

Q. Do you mean by San Jose Bank the Gorda

Bank? A. Yes sir.

Q. That was just a day or two before the col-

lision? A. Just the day before.

Q. You said, Captain, you had on board about

sixty tons of fish at the time of the collision. How
do you determine that quantity? [165]

A. I have been on that boat over ten years and

I know almost to the exact tonnage as they are iced

down below.

Q. Wliat sort of fish were they?

A. All tuna.

Q. Were there any skipjack?
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A. No skipjack. Tuna was ordered from the

cannery and we just fished for that, no skipjack.

Q. Yellowfin tuna? A. Yes.

Q. Were the sixty tons of fish on the morning

of the collision all iced dow^n in under deck?

A. Yes sir, I had those small catches, three tons,

two tons and one ton, every time it was iced before

we reached the next ground.

Q. At the time of the collision did you have any

fish on deck?

A. At that time we might have had about half

a ton on deck. i

Q. That was just what you caught that morning?

A. Prior to the collision we had been fishing the

other school for tuna.

Q. What kind of an ice machine did the Taiyo

have, just brine pipes, circulating brine pipes in

the hull?

A. It is both. They have ice pipes all inside of

the hatch also packed with ice.

Q. Where did you get the ice ?

A. We get ice at the Union Ice Company. I

buy ice from the Union Ice Company.

Q. Here in San Diego? A. Yes.

Q. You got all the ice you had on that trip in

San Diego? A. Yes sir. [166]

Q. Do you remember how much ice you took

from San Diego when you started away?

A. I think we took on 490 cakes.
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Q. 490 cakes'?

A. Or 480 or 490, either 480 or 490 cakes of ice.

It is all crushed.

Q. Is that a full load of ice for the Taiyo?

A. Yes sir.

Q. On the morning of the collision when you

first saw the school of fish that you started for and

where you were at the time of the collision, what

time of day was it when you first saw that school

and started for it?

A. I believe the collision took place about ten

o'clock, ten or fifteen minutes prior to that.

Q. Ten or fifteen minutes prior to ten o'clock?

A. That is what I think it was.

Q. How do you fix the time of the collision?

Did you look at a clock about then?

A. I saw the clock.

Q. Now I am looking at Libellant's Exhibit 2

which is the drawing Captain Imahashi made show-

ing the position of the two vessels and the school of

fish at the time he first saw it, the school of fish.

Now can you tell us. Captain, how far the Taiyo

was from the coast line, from the nearest point on

the coast at that time?

A. It was my judgment four miles.

Q. Now at that same time how far away was the

school of fish that you saw astern of you?

A. I think about half a mile.

Q. Was the school of fish standing still or was

it moving? [167]
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A. It had a slow tendency to go toward the high

seas.

Q. The school was moving slowly toward the

south ?

A. I thought they were going towards the

—

away from the shore in a southerly direction.

Q. I believe you testified that at that same time,

at the time that you placed the vessels in Libellant's

Exhibit 2, the Dependable was about half a mile

from the Taiyo.

A. I think that is my closest guess.

Q. So that the Taiyo was just about half way

between the Dependable and the fish.

A. No it w^asn't the middle, but this school of

fish was closer to Taiyo than it was the distance of

Dependable and Taiyo.

Q. The Taiyo was a little nearer the school of

fish than it was the Dependable.

A. That is right.

Q. Can you say how much nearer you were to

the school of fish than to the Dependable?

A. This school of fish must be very close because

the minute we turn here immediately I have to slow

down.

Q. Do you still think the distance between the

school of fish and the Taiyo when you were in this

position in Libellant's Exhibit 2 was about half a

mile?

A. I think the distance between the Taiyo and

the School and the Dependable was practically the
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same, but I am imder the impression it was closer

to the school of fish.

Q. Now, Captain Imahashi, on Libellant's Ex-

hibit 3, this shows the position of the two vessels

in your direct [168] examination after the Taiyo

had turned around and gone about half way to the

school at which time you saw the Dependable just

getting under way, start her engines or just coming

ahead. When the Taiyo turned from the northward

around to the south w^hich way did she turn, did she

turn to her left or to her right 1

A. Turned to the right.

Q. Made a complete turn around to starboard

and started after the school of fish.

A. I made a right turn.

Q. Captain, who saw the school of fish first, do

you remember?

A. Mineji Shibata first spotted it.

Q. Where was he?

A. He was watching for the fish.

Q. Where was he standing?

A. Outside the pilot house.

Q. You were standing in front of the pilot house

in the place you have indicated?

A. He started the engine, see, he spotted the

school of fish and started the engine.

Q. Shibata did?

A. Shibata did. I was also on the deck.

Q. In what place on the deck?
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A. I was in the front part of the deck.
,

Q. After Shibata spotted the school of fish then

he went in and took the wheel, is that right?

A. Shibata discovering it took the wheel and

started engine.

Q. Do you know how the engines were set, at

what speed?

A. It is set at eight, eight and a half miles.

Q. That is about the full cruising speed of the

Taiyo?

A. Under forced condition sometimes get nine

or ten. [169]

Q. Did he hold that speed of about eight and a

half miles right up until he stopped the engines

when he got to the school or slowed the engines'?

A. Slowed down just as we come close to the

school, we slowed down.

Q. But until you came close to the school you

ran at full speed or eight and a half all the time?

A. Yes, full speed, but that doesn't mean full

speed of the boat.

Q. I understand. That just means the regular

cruising speed, the way they go. A. Yes.

Q. It means full speed but not forcing.

A. That is correct.

Q. In the meantime had the school of fish con-

tinued to move toward the south ?

A. It had a tendency to move south.

Q. About how fast in miles an hour if you can

tell were the fish going?
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A. It is pretty difficult to say how fast fish

travel. Anj^^ay in a speed that we are catching

up.

Q. Do you think the fish were going as fast as

—

A. Some schools of fish we can't catch up. This

one I was catching up.

Q. Do you think the school of fish was going

as fast as two miles an hour ?

A. I don't think hardly two miles.

Q. When you made the turn to starboard to go

around and follow the fish did you make a sharp

turn, hard starboard or a big circle"?

A. Sharp turn or big circle? We turned full

what the helm, rudder would stand.

Q. Hard over? [170]

A. Of course, Shibata was at the helm, it is my
judgment he made all the turn possible.

Q. After you had steadied on the fish, steadied

your course on the fish did you have to change that

before you came up to the school or did you hold

the same course?

A. We did not change the course.

Q. During all that time I think you said you

were standing in front of the pilot house keeping

your eye on the fish. A. Yes, that is correct.

Q. Now when you arrived at the school of fish,

about two hundred yards away you slowed the en-

gines? A. He slowed down.

Q. When you say you slowed down do you mean
stopped the engines or slowed the engines? Stopped

the engines and let the boat drive with its mo-
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mentum or slowed down and left the propeller turn-

ing slowly?

A. Just the slowest with engine.

Q. Then when you came up to the school and

got right alongside the fish then you stopped the

engines entirely?

A. Stopped the engine just before we come to

the school of fish.

Q. And then travelled up alongside the school

with your momentum.

A. Yes. You people may not understand it, but

when you get the boat for fishing position you are

supposed to head off the fish, get ahead of the school

of fish and then start throwing the bait to hold fish

there. [171]

Q. From the time that you saw the Dependable

start up, that is in this position shown by Libel-

lant's Exhibit 3, and at the time that you came up

within two hundred yards of the school of fish and

slowed the engines, how many minutes elapsed?

A. It must have been a very few minutes from

this position to the position we stoi:)ped engine.

Q. When you say very few minutes, how many
minutes do you mean? Mr. Sano, explain to him I

don't expect him to give me the exact minute or

fraction of a minute, but his best judgment.

A. Maybe seven or eight minutes.

Q. Then from the time you slowed the engine

how long, how many minutes was it before the en-

gines were stopped?

k\
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A. That is before the collision took place?

Q. From the time he slowed the engine about

two hundred yards from the school until the time

you stopped right up alongside and ahead of the

school. That is the engine I am talking about now.

A. About three minutes, two or three minutes.

Q. Then I think you testified before that from

the time the engines were stopped it was about three

minutes until the collision. A. Yes sir.

Q. How did you give your orders to Shibata at

the wheel, by making a motion with your hands or

by turning aroimd and speaking to him ?

A. By word of mouth. [172]

Q. When you get close to a school of fish like

that trying to put your ship in position, you have

to watch the fish very carefully do you not ?

A. Until I put the boat in position so they can

fish then I am devoting whole time on it.

Q. You told us this morning. Captain, this school

of fish was about twenty-five feet across. Do you

mean twenty-five feet all around or was it longer

than wide, the school of fish ?

A. I couldn't tell you like I said the exact

measurements, but I think about twenty-five feet.

About twenty in width, twenty-five feet in length,

twenty feet in width.

Q. You had succeeded in putting your boat right

at the head of the school where you wanted them to

start chumming bait? A. Yes sir.

Q. Now when you had gotten on the school and
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started putting bait overboard had the Taiyo come

to a dead stop in the water ?

A. It was practically coming to a dead stop,

perhaps maybe moving very slightly but practically

stopped.

Q. So slight you would call it stopped f

A. Yes, it could be called stopped.

Q. That was the position you were in when you

saw the Dependable try to cut across your course?

A. Yes sir.

Q. And that was just about in the position you

have put the ships in in Libellant's Exhibit 4.

A. Yes sir, we are practically stopped. [173]

Q. At this time, this you will remember. Cap-

tain, is the drawing you made to show the position

of the two ships at the time you reversed the Taiyo 's

engine to back up. How far was it from the De-

pendable 's bow and the Taiyo 's side at that time,

how far would this space be in feet?

A. It really was too close. It was very close be-

cause this boat wasn't expected to be here and all

at once it came right in the course of my boat.

Q. When you say very close see if you can't give

us some measure in feet, whether five feet or twenty

feet or what?

A. I don't laiow how it is, but anyway the De-

pendable just loomed right up to the front of us

and maybe four feet, five feet, maybe six feet.

Q. Was it nearer. Captain, than the distance be-

tween this wall and that one?
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A. It was less than the distance.

Q. Less than the distance of the width of this

room f

Mr. Chiif : Will you stipulate it is about twelve

feet?

A. It was much narrower than this.

Mr. Cluff: Will you stipulate the room is about

twelve feet?

Mr. Black: Yes, I think so.

Q. It was at that time w^hen the Dependable w^as

crossing your bow here about twelve feet away that

you reversed the engine?

A. I said less than twelve feet.

Q. It w^as then that you reversed the engine?

[174]

A. Yes sir, I gave order to reverse. When I was

in this position this Dependable came looming up

in front of me and there was no time to blow

w^histle or anything. I gave command to put it in

reverse and at same time I saw the helmsman on

the Dependable was giving very hard left to swing

the boat other way.

Q. When you saw^ the Dependable looming up

that way crossing in front of you how fast was

she going?

A. Dependable was coming very fast and must

be coming at full speed. (Interpreter: The Captain

is saying it was evident the Dependable attempted

to pass in front of me but when he found it was
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too dangerous to do that they tried to make left

turn.)

Q. When you gave the order to reverse the en-

gines did you tell Shibata that or did you make a

signal with your hand?

A. I gave command orally.

Q. Then did you feel the engines go into re-

verse, did you feel the engines start ?

A. I think it was just about when reverse, at

the time the reverse motion began to take effect on

my boat and the time Dependable struck at the helm

was simultaneous.

Q. You also told Shibata to put the wheel, I

think you said, hard left ?

A. After engine was put in reverse and I told

him to give hard left.

Q. Do you know whether he did that ?

A. He did.

Q. How many turns of the wheel does it take

to put it over [175] hard left?

A. About thirteen turns makes just complete

rudder.

Q. Makes a complete rudder over? A. Yes.

Q. Did Shibata put the wheel over clear thir-

teen turns?

A. I couldn't tell you how many times he did but

I knew that collision was imminent, he done his best.

Q. At the time of the collision had the bow of

the Taiyo began to swing to her right under reverse

screw and hard left helm? Had the bow began to

swing? A. You said left or right?
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Q. He said he put the wheel hard left, that

would make the bow when she backed swing to the

right and the stern to the left. I was asking if she

had begun to swing to the right.

A. Just about the same time.

Q. Can you give us any idea about how far she

swung in points? Did she swing as much as two

points, the Taiyo ? When the Taiyo started to swing

did she swing as much as two points ?

A. Perhaps over tw^o points because both boats

were quite wide apart.

Q. You think the Taiyo swung even more than

two points'?

Mr. Black : Do you mean before the collision, Mr.

Cluff? He was demonstrating the effect of the im-

pact.

Mr. Cluff : I am talking about before the impact.

Between the time he reversed the engine and put

the wheel hard left. That would tend, as I under-

stand his testimony, to swing the bow to the right

and the stern to the left. [176] I am trying to find

out how much she swTing, if she swung as much as

two points between that time and the time of the

collision.

A. What I want to say is just about the time the

reverse action was to take place the collision took

place, and it was not after the reverse effect was
taking place that the Dependable collided with us.

Q. My question is, before the collision, after the

reversing and before the collision which was very
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close together as I understand it, did the Taiyo

swing any, did she swing any at all?

A. Before the collision our boat was just prac-

tically standing still.

Q. Had she begun to swing any?

A. I gave full speed astern and if there was any

momentum still, if my boat still had any momentum

at all at which the boat was going it was enough

to stop that and get reverse moving, starting astern.

Q. That is all right for ahead and astern. My
question is did she swing to the right any ?

A. When the engine was full reversed and I

definitely noticed the boat came to a definite stop

to start the reverse motion; after that helm was

turned to the left and rudder effect began to take

place, I don't think it started to make any—at the

same time, there was hardly a minute left ; about the

time the rudder effect take place then the collision

take place. [177]

Q. In that hardly a minute did she swing any

to the right? Not go forward or not go back neces-

sarily, but did the bow swing to the right?

A. I don't think my boat made any turn show-

ing the effect of the rudder.

Q. You don't think it turned at all?

A. I don't think my boat turned as a result of

rudder motion.

Mr. Black: Is he limiting it to rudder or rudder

plus engine?

Q. Here is what I want to get at: I don't care
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whether it was from the rudder or the engine or

both, but in that minute between the time you re-

versed the engines and put the helm over, did the

bow move to the right any I Just ask him to say yes

if it did move to the right and if it didn't move to

the right to say no. That is all w^e want.

A. My boat has a habit when you put in re-

verse then start, have tendency to go to the left.

Q. Did it move any?

A. At the time of collision, collision took place,

in that instant there wasn't any time there, space

of time at all with the other, at the same time.

Q. How long after the collision, after the two

boats hit, did the engines of the Taiyo continue to

go in reverse?

A. Immediately after the collision I stopped re-

verse motion.

Q. Right afterwards? How soon?

A. After I heard the sounds of the collision I

stopped the reverse.

Q. When you say you stopped the engines you

mean you ordered [178] Shibata to stop them?

A. That is what I did.

Q. After the blow, after the two vessels came to-

gether how did they move? I am showing you here,

will you look here. Captain? Here is the position in

Libellant's Exhibit 5, here is the position of the

two vessels at the time they hit with the bow of

the Taiyo right against the starboard quarter of the

Dependable. Now what happened right after that,

what did the vessels do then?
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A. Right after that my boat turned to the right

and Dependable made one complete turn.

Q. Here is the position of the vessels, Captain,

at the time they came together. Now will you take

one ship at a time and show first how the Taiyo

moved right after the impact, right from the time

of the collision on, how the Taiyo moved. We will

leave the Dependable here for a minute.

A. (Witness indicating.)

Mr. Cluff : The Taiyo swung to her right back out

and came into the position that I am marking now,

and 1 will mark that with Mr. Black's permission

''Taiyo 2."

Q. That was accomplished by a backing and

swinging of her stern to her own port until she

came into the position marked ''T2."

A. When Dependable collided it knocked my
stem and my reverse motion together came into this

position.

Q. Now, Captain, will you show what the De-

pendable did after the collision? [179]

A. (Witness indicating.) After Dependable" strike

my boat in the stem he made a complete circle.

Q. To port in the manner I am tracing on the

diagram here?

A. And came into this position.

Q. And came into this position which we will

now mark ''Dependable 2."

Mr. Cluff: I would like to offer this diagram

in evidence as Claimant's Exhibit B.
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Q. Captain, immediately following the collision

what other boats w^ere in the vicinity here that

could see the Taiyo and the Dependable ? There was

the Sacramento, I think, and what others'?

A. The Sacramento was the nearest one which

came up right after.

Q. The Sacramento had a Japanese crew did she

not?

A. Only two second generation Japanese.

Q. Those are the Kobayashi boys. Was there any

other vessel that came up right after the collision?

A. No, there were none.

Q. Did the Seatern, did you see her anywhere,

Captain, the boat Seaturn?

A. At quite a distance there were quite a few

fishing boats.

Q. Did the Seaturn come up any time during the

afternoon ?

A. I don't know boat by that name, but Sacra-

mento was only one, then the Yoshino came after-

wards.

Q. This Seatern is a big purse seiner.

A. Where we been fishing first in the morning

there was one purse seiner [180] but not at the place

where the collision took place, and there was no

other boats came.

Q. No other boats but the Sacramento came up.

A. The Sacramento and Yoshino are the only

two that came to the place.
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Q. These two Japanese boys on the Sacramento,

they spoke English?

A. They are American born.

Q. They speak English?

A. Naturally, they were born in this country.

Q. Through these two Japanese boys did you

ask the Captain of the Sacramento for any assis-

tance ?

A. I did not ask them but they came right after

the collision and offered us their assistance.

Q. What did they offer to do ?

A. Sacramento said let's get on our boat and

go home.

Q. Did you ask the Sacramento to tow or to help

tow?

A. I did not. Mr. Shibata asked those two boys

off the Sacramento to take it up with Dependable

to tow. Then Dependable Captain said he would

tow so don't need Sacramento to help.

Q. Were you or anyone on your boat able to

talk with, anybody on the Dependable?

A. At any rate boys from the Sacramento came

on a skiff and Shibata talked to the boys from the

Sacramento to take up with Captain of the De-

pendable. Not one of the Dependable men came over

to our place. [181]

Q. That doesn't answer the question. I asked if

anyone on your boat, excepting the two boys from

the Sacramento, was there anyone on your boat,

the Taiyo, that could talk with any of the men on

the Dependable?
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A. Anybody who could talk on our boat would

be our engineer.

Q. The engineer could speak English?

A. Yes.

Q. Was he the only one of the Taiyo's crew that

spoke any English?

A. Who really can speak English was the en-

gineer, he can either speak Spanish or English.

Q. Did any of the Taiyo's crew speak Italian?

A. Not a one.

Q. Captain, you made a statement, a declara-

tion before the port authorities, Mexican authorities

at San Jose ? A. Yes, I did.

Q. When you gave your statement did you draw

a picture like these or a diagram showing how the

collision had happened? A. Yes, I did.

Q. That was left down there with them ?

A. At any rate they may have it down there.

That conversation took place through our engineer

who speaks Spanish.

Q. You remember drawing a picture showing out

the collision took place, a little diagram?

A. Yes, I did.

Q. Do you remember enough about that diagram

so you would know a copy of it if you saw it?

A. If I see it I think I can.

Q. I am going to show you this drawing with

a Mexican Seal [182] and ask you to look at that

carefully and see if you remember whether that is

a fair copy of a drawing you made ?



190 Mary Alioto vs.

(Deposition of Jinzo Imahashi.)

A. I had my engineer make that drawing.

Q. This is a drawing made by the engineer or

a copy of a drawing that was made by the engineer ?

A. I think it must be.

Q. As far as you can tell now that is a pretty

fair copy that the engineer made in your presence?

A. I think it is.

Mr. Cluff: In fairness to the witness I am going

to have it marked for Identification Claimant's Ex-

hibit C.
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Q. Did you bring back any copy of the statement

that was given in Mexico? A. Yes, I have.

Q. You brought it back with you ?

A. I haven't it with me but I handed it over to

Mr. Abe, if I remember right.

Mr. Cluif : Mr. Black do you have copies of that ?

Mr. Black: I think so, I think it is that Spanish

thing.

Mr. Cluff : These are copies that apparently were

brought back by Captain Imahashi and came to you

through Mr. Abe.

Mr. Black: Yes, they were given to me I think

through Mr. Abe, although it had no pictures at all.

Mr. Cluff : It may be stipulated and we will com-

pare notes on those statements later. [183]

Q. Captain Imahashi, when you came back on

the Dependable the Dependable brought back in ad-

dition to all of your crew and yourself some of the

gear and the boats that had been rescued from the

Taiyo, radio, netting and bedding?

A. Radio netting and bedding and some few

provisions.

Q. Also brought back the power boat and the

skife?

A. Power boat and skiff, but the skiff is no good

any more.

Q. Where are all those things now?
A. It is at San Diego Marine

Q. San Diego Marine Construction Company?
A. Yes.
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Q. Captain, can you tell us how wide from port

to starboard the pilot house of the Taiyo was?

A. I couldn't tell you exact measurement, I can

give you

Q. What is the width of the ship ?

A. Twenty-five feet.

(Interpreter: he is volunteering that the Sacra-

mento and the Taiyo are almost identical. If you

see the Sacramento you see the Taiyo.)

Q. Was the Sacramento also built at Larson's?

A. Yes, built by same people and same type, that

is about the same tonnage.

Q. Captain, at the time of the collision do you

know whether the water line of the Taiyo, whether

the red lead at the bow was above the water?

A. I think the water line was level with it.

Q. Just about level? [184]

A. Yes, I think it was pretty deep.

Mr. Cluff: That is all.

Redirect Examination

By Mr. Black:

Q. Captain, when immediately after the collision

you dove over the side and examined the stem of

the Taiyo you spoke of a crack. Do you mean by

that that there was an actual split in the timbers or

were the fastenings pulled apart?

A. Imagine this to be a boat. There is a stem up

and down ; there is a hole and the stem was slightly

twisted to the right and the boat held and the stem

came apart.
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Q. That is to say the planking, the stem had

been pulled away from the planking, the fastenings

of the stem had been pulled away from the planking

on the port bow. A. That is right.

Q. Mr. Cluff asked you if you were a co-owner

of the vessel. I am going to, with his permission,

read you the names of the people we believe were

the other co-owners and ask you if these are the

co-owners: M. Shibata, T. Imahashi, M. Imahashi,

K. Seki, T. Shibata, M. Suda, M. Sakamoto, S.

Imahashi, F. Seki and X. Shibata. A. Yes.

Q. Those are the names of the other ten?

A. Yes.

Mr. Black : That is all.

Recross Examination.

By Mr. Cluff:

Q. Captain Imahashi, the other two Imahashi 's

who were on [185] the Taiyo, are they relatives of

yours ?

A. They are not relatives of mine, but in the

village where I come from the name Imahashi, Seki

and other names like Sukegawa are so common, and

I had a distant relative here but he went back to

Japan.

Q. Are any of the other owners American citi-

zens? A. Xot a one.

Q. Do they aU live in Mexico?

A. All reside in Mexico.

Q. Over at Ensenada ? A. Yes.

Mr. Cluff: That is all.

Mr. Black: That is all. [186]
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MINEJI SHIBATA,

having first been duly sworn on behalf of Libellants,

testified as follows:

Direct Examination

By Mr. Black:

Mr. J. K. Sano, Japanese Interpreter.

Q. State your full name please.

A. Mineji Shibata.

Q. Where do you live? A. Ensenada.

Q. Do you own a share or did you own a share

of the Taiyo I A.I own the share.

Q. How long have you been going to sea?

A. Since I come to this country.

Q. Altogether. A. Eighteen years.

Q. Of that period how long has your experience

been in Mexican and Central American waters?

A. Thirteen years.

Q. How old are you?

A. Thirty-four years old.

Q. How long w^ere you connected with the vessel

Taiyo?

A. I worked with Taiyo eight years.

Q. Are you familiar with the waters along the

coast of Lower California between the Gorda Bank

and Cape San Lucas ?

A. Yes, I am quite familiar.

Q. Where were you stationed on the vessel when

you first started fishing the morning the collision

took place? A. I?

Q. Yes. A. I was stationed upstairs.
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Q. In what part of upstairs'?

A. The very uppermost house because as soon as

I am able to see I have to be at the [187] helm.

Q. Were you at the helm from the time you first

started fishing until the collision happened %

A. Yes.

Q. In what general direction did you go that

morning from the time you started fishing opera-

tions until the collision occurred?

A. The very first we fished at one of the largest

bank, Gorda Bank there.

Q. Then where did you proceed, in what direc-

tion?

A. Then we proceeded toward the shore.

Q. Wliat compass direction is that approxi-

mately ?

A. When I had my boat nearing shore?

Q. Yes, when you were getting closer in shore?

A. Northwest by north.

Q. What was the condition of the weather that

morning? A. The weather w^as very good.

Q. Just before the collision occurred what had

the vessel been doing?

A. Just prior to that we had been fishing ; then

we spotted another school and we came to that and

we had it already to fish, then the collision took

place.

Q. How far away were you from that school

when you first spotted it ?
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A. I don't think it was even half a mile.

Q. Who spotted it? A. I did.

Q. How did it bear to you the way you were

heading when you first saw the school?

A. Easterly direction.

Q. Which way was the ship heading when you

saw this school ? A. Towards the shore. [188]

Q. Were you in the pilot house when you spotted

it or were you standing outside the pilot house?

A. I was standing outside.

Q. On the starboard or port side?

A. On the green, on the right hand side where

the green light is. ^

Q. Did you have to look astern, ahead or abeam

to see the school?

A. It was at the stem. \

Q. Assume that is the Taiyo. Will you indicate

with your finger for the moment where the school

was? A. (Witness indicating.)

Q. Indicating off the starboard quarter I would

say six points abaft the—do you know approxi-

mately what compass direction your vessel was

headed when you saw that school of fish ?

A. It is toward the shore. I wasn't watching the

compass but it was headed toward the shore.

Q. This represents the short line here, that is

north. Will you

A. You want the spot where our boat was at the

time we saw the school of fish?
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Q. Not necessarily the spot, but I want to get

the way the boat was headed.

A. It was pointed toward the shore.

Q. Will you draw in a very small outline of the

Taiyo? A. (Witness indicating.)

Q. Now will you draw in the spot where you saw

the school of fish? A. (Witness indicating.)

Q. I will mark the Taiyo with a '^T" and this

'^ school of fish." At that time did you notice the

Dependable? [189]

A. Yes, I saw Dependable.

Q. Will you draw in approximately the position

of the Dependable? A. (Witness indicating.)

Q. I will mark the Dependable *'D." Does that

represent approximately the relative positions of

the Taiyo, the Dependable and the school of fish

when you first saw that school that morning?

A. Just about in that relative position.

Mr. Black: I will ask that this be marked Libel-

lant's Exhibit 7 and offer it in evidence.
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Q. About how far away w^as the Dependable

from you at that moment?

A. It was, oh, slightly farther than that grove

of trees, (Interpreter: he said pepper trees, green

trees.)

Q. Was it closer or farther away than the school

of fish do you think?

A. Fish school was nearer to my boat than it is

to the Dependable.

Q. That is to say the school of fish was closer to

the Taiyo than the Dependable was to the Taiyo ?

A. Yes, where school of fish was was nearer to

the Taiyo than the distance between the Taiyo and

the Dependable.

Q. What did you do after the school was ob-

served by you?

A. Then I start engine right away.

Q. You started the engine right in the pilot

house? A. Yes sir.

Q. Did you alter your wheel?

A. I steered the wheel. [190]

Q. In what direction?

A. I turned to the right in order to have the

boat turn to the right.

Q. Will you trace with a dotted line the approxi-

mate course your vessel took?

A. (Witness indicating.)

Q. The dotted line represents the general direc-

tion that your vessel took from the time you took

command of the wheel does it? A. Yes sir.



202 Mary Alloto vs,

(Deposition of Mineji Shibata.)

Q. At what speed did you start out ?

A. Eight miles to eight and a half miles speed.

Q. How long did you maintain that speed?

A. Three or four minutes.

Q. Where were you with reference to the school

of fish when you did anjrthing to change the speed?

A. I slowed down a considerable distance from

where school was.

Q. By considerable distance you mean about

how far?

A. When I spot school of fish at the distance

where those tile room sheds are, I came within that

distance, I slowed down, about three hundred feet.

Q. Did you receive any command from the Cap-

tain to slow down or did you do that of your own

accord? A. I done that.

Q. Without any order to do so?

A. I am fish Captain, if it is pertaining to fish

I am in command.

Q. Captain Imahashi did not give any order to

slow down, is that what I understand from your

testimony? [191] A. He did not.

Q. Did you see whether the school of fish was

moving or did it apparently stay in one spot?

A. It was moving.

Q. In what direction?

A. Towards the east, generally towards the east.

Q. Could you give any idea about how fast the

school was going?



7. Imahashi, et al. 203

(Deposition of Mineji Shibata.)

A. It was barely noticeable, it is hardly notice-

able whether moving or not, but school was moving.

Q. When you first slowed down to what speed

do you think you reduced your engine'?

A. About its slowest speed. I think mile and a

half per hour.

Q. Were the engines still turning over or were

you just coasting on your momentum with the en-

gine stopped? A. Engine was on.

Q. At that time did you see the Dependable

yourself? A. Yes, I saw Dependable.

Q. Could you see it without moving from your

position at the wheel?

A. Unless I see through the window, go near the

window and see it I couldn't see.

Q. Did you happen to go to the window and

look out, is that what I understand?

A. If I just turn my body to left rear I could

see Dependable.

Q. Did you do so? Do you remember seeing it?

A. I saw her through the door.

Q. What direction did she bear to you when you

saw it through [192] the door?

A. Way toward the stern quarter.

Q. On your port side or starboard?

A. On the red light, to my red light side.

Q. Abaft your beam on your port side, is that

what I understand?

A. It wasn't quite that angle.
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Q. That represents the Taiyo. Please put it in

approximately the position she was in when you

first slowed your engine down and saw the Depend-

able as you just testified.

A. I was probably in that direction towards the

school of fish and Dependable was situated in that

position.

Q. In what direction was the school at that time ?

A. (Witness indicating.)

Q. That, Mr. Shibata, represents the approxi-

mate bearing of your vessel, the Dependable and

the school of fish when you first slowed your engine

down, is that right?

A. It is exactly the way the illustration shows.

Mr. Black: I offer that in evidence as Libel-

lant's Exhibit 8.
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Q. About how long after that was it that you

did anything further with your engine *?

A. As we entered the position so that the school

of fish would be found (Interpreter indicating here,

the starboard side) I stopped.

Q. How long about in point of time was that

from the time you first slowed your engine down"?

A. A matter of two or three minutes.

Q. Did you alter your helm at all between the

time you first [193] started for the school after

having turned around and the time you stopped

your engine?

A. Came straight up to the school of fish.

Q. At the time you stopped your engine did you

then see the Dependable?

A. Yes, I was watching Dependable.

Q. Where was the Dependable then?

A. Slightly to the rear of where the Taiyo was.

Q. What was the next change, if any, you made

in your engine?

A. The engine was stopped and didn't do any-

thing with it.

Q. Was there no change in the engine position

from the time the engine was stopped imtil the

collision?

A. I did not start engine at all until time of the

collision.

Q. Did you hear any command from the Captain

to do anything to the engine?
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A. Not with reference to the fishing but just

about time of the collision the Captain told me to

put it in reverse.

Q. That is what I asked, I guess you didn't

understand. I wasn't talking about fishing I was

talking about up to the time of the collision. How
long after you had stopped your engine was it that

the Captain told you to reverse your engine?

A. It was a very—couldn't tell you just how

many minutes, anything like that, but a very short

time.

Q. When you got that command from the Cap-

tain what did you do?

A. I start the engine right away. |l

Q. Was that before the collision? [194]

A. Yes sir, it was.

Q. How long before the collision?

A. It was almost instantly because collision was

imminent. We put it in reverse.

Q. What was the speed of your vessel at the

time you put it in reverse?

A. It couldn't be over half a mile an hour.

Q. Will you kindly take another piece of paper

and place the position of the two vessels at the

moment you put your engine in reverse?

A. In that position at the time I put that in

reverse.

Q. About how far off your stem was the De-

pendable at that moment?
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A. I don't think it was any more than twenty

feet.

Q. Where was the school of fish at that time?

A. (Witness indicating.)

Q. This sketch, Mr. Shibata, represents the posi-

tion of the two vessels at the time you put your

engine in reverse, is that correct?

A. That is correct.

Mr. Black: I will offer that sketch in evidence

and ask that it be marked Libellant's Exhibit 9.
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Q. Now will you kindly take this sketch and put

in where the vessels were at the time of the impacts

A. (Witness indicating.)

Q. As I understand it that is the apx^roximate

position in which the two vessels were at the mo-

ment they came together. A. Yes sir. [195]

Q. Just prior to the collision did you do any-

thing with your wheel?

A. I put engine in reverse and I turned my
wheel to hard left.

Q. Do you know whether your vessel swung in

either direction as a result either of your rudder

or of your reversed engine before the collision?

A. No, wasn't hardly any immediately before

the collision.

Q. Did you notice w^hether the Dependable

swung to either direction just before the collision?

A. I saw them turning wheel to left, hard left

with engine full speed.

Q. What effect did that have on the way the

Dependable swung?

A. The Dependable turned in this direction.

(Interpreter: witness indicated to port side.)

Q. Did you personally see the man at the wheel

in the Dependable swing his w^heel over?

A. I saw hhn.

Q. Did you observe whether that maneuver

swimg the stem of the Dependable in either direc-

tion?
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A. As the bow turns to the port the stern turned

to starboard side.

Q. What part of your vessel came into contact

with the Dependable?

A. At the foremost point of my boat.

Q. What part of the Dependable struck' you?

A. About ten or twelve feet on the stern of the

Dependable.

Q. Where was Captain Imahashi stationed on

your vessel? [196]

A. He was near the entrance on my green light

side.

Q. Inside the pilot house?

A. He was inside.

Q. When did he step into the pilot house ?

A. Just as Dependable coming closer he step

into the pilot house.

Q. Did he give any order when he stepped in ?

A. He did. He told me to put engine in and

go astern.

Q. Where had he been before he came in to give

that order?

A. He was standing just outside around because

he was attached there, sticking around there.

Q. Was he up forward near the pilot house from

the time you first started for this school of fish all

the time? A. Yes, he was.

Q. Did you blow any whistle to the Dependable ?

A. I did not before but I blew whistle after col-

lision because the Dependable kept on going.



/. Imahashi, et al. 213

(Deposition of Mineji Shibata.)

Q, Did the Dependable blow any whistle before

the collision? A. She did not.

Q. In what direction did the Dependable go

immediately after the collision?

A. Dependable continued going the same direc-

tion they came.

Q. Did she then come back or did she keep on

going and go out of sight?

A. Then when she kept on going, followed the

same course, but when I blew whistle he made a big

circle and came alongside of us.

Q. In what direction did he turn? [197]

A. Turned in this direction. (Interpreter: In-

dicating to port side.)

Q. In what direction did the Taiyo swing after

the collision if she swung at all?

A. After Taiyo headed toward the shore.

Q. In what direction did she turn?

A. We reversed and almost turned completely

headed toward shore.

Q. In what direction did you turn ?

A. Stern to left and bow to the right.

Q. Immediately following the collision what did

you do?

A. I immediately started preparations for tow-

ing, to be towed.

Q. Did you carry on any communication with

any other vessel with reference to the matter of

towing your ship ?

A. Yes, I spoke with two Japanese boys who
were on the Sacramento.
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Q. How did they come to your vessel f

A. As our boat was sinking Sacramento was

the nearest boat to us and that is how she came

closer to us.

Q. What in general did you accomplish by talk-

ing to these Japanese boys, what was the purpose

of the discussion?

A. I asked them to go to Dependable and ask

them to tow us. Then I received answer that De-

pendable would tow us.

Q. Do you know whether before the collision

anybody on your boat had been throwing bait out

to the school of fish? A. Yes, I do know.

Q. Could you see that yourself or did you just

hear that from [198] somebody ?

A. I know^ it because I observed it.

Q. What did you observe?

A. I saw Mannosuke Imahashi was throwing the

bait.

Q. Could you see the fish alongside of your ves-

sel from where you were stationed ?

A. Yes, I saw it.

Q. Were there any fish on your port side?

A. On the right hand side of the vessel were

fish.

Mr. Black : I think that is all.

Cross Examination

By Mr. ClufP:

Q. Mr. Shibata, you say you were fish Captain

when you were fishing, you were in command of
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operations when the Taiyo was fishing.

A. Yes, I control the ship while it is being

fished.

Q. According to you you were in absolute charge

of the ship when you were on fishing grounds.

A. As far as catching of fish is concerned, that

is my duty.

Q. When you are on the fishing grounds who

directs the navigation, says when to stop and start,

when to turn right or left, you or Captain Ima-

hashi ?

A. With reference to catching fish I am in full

command.

Q. But I mean about moving the vessel, starting

and stopping or turning to right or left, who is in

command then? A. I do.

Q. What were the duties of Captain Imahashi

when you were fishing?

A. If boat is in motion he usually stays close

to me. [199]

Q. What is he supposed to do ?

A. When stopped, if the boat stoi)ped for fish-

ing he may sometimes fish. If boat is in motion he

always stays close to me.

Q. When he is staying there when the boat is in

motion what is he supposed to do besides stay there ?

A. It is more for the watching of things.

Q. What does Mr. Imahashi watch for when
your boat is in motion on the fishing grounds?

A. He is the Captain, he is responsible.
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Q. What does he watch for?

A. His prime duty is to watch from a navigable

standpoint.

Q. Navigation standpoint. Watching for fish or

watching for other boats ?

A. Generally he watches for other boats and so

forth and I look after for the fishing.

Q. Will you look at Libellant's Exhibit 7, Mr.

Shibata, which you said indicated the position of

the Taiyo when you first sighted the school of fish

and also the position of the Dependable at that time.

Now after you got turned around and headed to-

w^ard the school of fish had the Dependable moved

any from the position you have indicated here when

the Taiyo got around in this position which I will

draw in here and mark ''Taiyo 2" or "T2," when

you were around in about that position had the De-

pendable moved any?

A. When I got to this point Dependable for the

first time started engine.

Q. That is the witness indicates when he got

to the position [200] which I have drawn in Libel-

lant's Exhibit 7 marked "T2" the Dependable was

just starting from the position in which she is

marked on Exhibit 7.

A. Yes sir. When I start out here not a soul

could be seen on the boat.

Q. How far was the Taiyo from the school of

fish when you got around in the position which is

now marked "T2"?
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A. Four or five hundred feet. I think about five

hundred feet.

Q. How far was the Dependable then from the

Taiyo?

A. I think it is about six or seven lengths of the

boat, maybe six or seven hundred feet.

Q. Now were you watching the Dependable all

the time from the pilot house? A. Yes sir.

Q. Was she coming up, gaining on you all the

time? A. Yes sir, she did.

Q. Gaining all the time ?

A. Yes, he was gaining on us but I never sus-

pected Dependable coming where we are going.

Q. Now Libellant's Exhibit 8 indicates, I think,

the relative positions of the Taiyo and Dependable

when you stopped the engines or when you slowed

the engines on the Taiyo about three hundred feet

from the school of fish. Now at the point indicated

in Libellant's Exhibit 8 how far away or what was

the distance between the Taiyo and the Depend-

able? [201]

A. About four boat lengths, about four hundred

feet.

Q. At that time she w^as heading as you have in-

dicated in Libellant's Exhibit 8 the two vessels were

heading. A. Yes sir.

Q. How long was that before the collision?

A. A matter of two or three minutes.

Q. Did you watch the Dependable constantly

all the time from the time they were in this posi-
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tion up to the time of the collision 1

A. Yes, I was.

Q. All the time constantly? A. Yes sir.

Q. You could see her through the door on the

port side of the pilot house? A. Yes sir.

Q. How long before you gave the reverse engine,

you reversed your engine did you think there was

danger of a collision?

A. From this point to the school of fish.

Q. Referring to Libellant's Exhibit 8.

A. We have proceeded just slow as could be

and knowing Dependable was in that position, but

just about time we start fishing I found Dependable

right at the head of me.

Q. You found the Dependable had gone right

ahead of you?

A. We were going just as slow as we can, De-

pendable appeared to be coming as fast as she

could.

Q. It was just when she pulled ahead of you that

the Captain gave the order to reverse the engine?

A. Yes sir.

Q. Did the Dependable slow down at any time

before the collision? A. She did not. [202]

Q. Now I am showing you and I ask you to look

at Libellant's Exhibit 10

Mr. Black: I don't believe I asked to have that

marked. I will offer it in evidence at this time as

Libellant's Exhibit 10.



)ir, If -

\

r I

was

Libelants' (Deposition Shll^fa'^
Exhibit No. 10 page 82 - actually

offered in evidence
Page 90.)

Sketch showing position at moment
of impact. Dotted line inierted
on oross-examination (Page 90) to
indicate direction followed by
DEPE^IDABLE after collision. Dotted
line also put in to indicate di-
rection in which TAIYO went fol-
lowing collision. T-P- to indicate
position of TAIYO after collision.

No

FOH I HE NiNrn (iworr

l\M 2 y 1S40

•ILBD PAUL P. OBRIEN

JAN 4 V940

{ . ZIMMERMAN, Clerk

>
W

' -^^^i^i^^ £!^ / ^





J. Imahashi, et al. 221

(Deposition of Mineji Shibata.)

Q. (Continuing) —which you have drawn to in-

dicate the vessels at the moment they collided. At

that time was the Dependable still going full speed

ahead? A. She continued to go forward.

Q. She continued to go forw^ard along the line

I am drawing here now on Libellant's Exhibit 10

towards the north or towards the south ?

A. Instead of going south she turned this way.

(Witness indicating.)

Q. She swung off a little bit to her own port.

A. Yes.

Q. So that the last line is correct and the first

one I am erasing is wrong. A. It turned.

Q. Now, Mr. Shibata, will you show with a little

model there just what the Taiyo did after the col-

lision, how she swung, how she moved ?

A. (Witness indicating.)

Q. I will draw on Libellant's Exhibit 10, with

your permission, Mr. Black, and mark a "T2". As

I gather from your testimony, Mr. Shibata, the

Taiyo swimg to her own starboard clear around al-

most in a 180° circle and finally lay in the j)osition

which I have marked on Libellant's Exhibit 10,

''T2". A. Yes sir.

Q. In other words, her bow swung along this

dotted line [203] which I am now drawing.

A. Yes sir.

Q. How far had the Dependable gone ahead be-

fore you started blowing the whistle ?

A. About five hundred feet.
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Q. About ^Ye hundred feet she had gone on the

dotted line course ahead of her and then you blew

the whistle? A. Yes.

Q. And then she made a big circle to her left,

her port, and came back? A. Yes sir.

Q. Going full speed all the time ?

A. It appears to me she was going at full speed.

Q. With reference to the collision when was it

that Mannosuke Imahashi started in throwing bait,

how long before the collision?

A. A matter of one or two minutes before.

Q. Did he keep throwing bait right up to the

time of the collision? A. Yes sir.

Q. You could see him doing that?

A. Not only bait, they already to fish.

Q. Where was he standing?

A. You mean

Q. Mannosuke Imahashi, the man throwing the

bait. A. On bait tank.

Q. Do you know, Mr. Shibata, how wide the pilot

house is from port to starboard where the wheel is ?

A. About twelve feet.

Q. When you are fishing do you always take the

wheel, is that your position whenever the Taiyo was

fishing? A. Yes. [204]

Q. You also always handled the engines?

A. Yes sir.

Q. What sort of controls are there in the pilot

house to handle the engines ?
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A. It is a wheel. If I turn it forward it goes

ahead, if I turn it towards me why it goes astern.

Q. If your engines are going full ahead and

you want to go into reverse right away do you throw

the wheel clear back? A. It is just one turn.

Q. If you want to go from full ahead to full

astern do you have to stop first or do you just turn

from full ahead clear over to full astern ?

A. We have to stop once then put it in reverse,

because there is a governor handles that control.

Q. How long do you have to stop before you

can put it in reverse from full ahead ?

A. I really couldn't tell you because I never

have had occasion to go in full speed ahead and put

that in full speed astern. Ordinarily go either very

slow or something because it is very injurious to the

engine.

Mr. Cluff: That is all.

Redirect Examination

By Mr. Black:

Q. A couple of more questions that may not

properly be redirect examination but I don't think

Mr. Cluff will object. Were the window^s in the

pilot house open the day of the collision ?

A. We always have windows open from day

break to night. [205]

Q. How about the doors?

A. They too, completely.

Q. Were they both open?
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A. Yes, both doors open.

Q. Is there any way for you to see directly as-

tern without getting outside of the pilot house?

A. Yes.

Q. You can see directly astern without getting

out of the pilot house I

A. Yes, in the very rear of the pilot house there

is a big window there and I can see, there is a back

entrance there with a window.

Q. You can see directly aft from there?

A. Yes.

Q. How many turns of the wheel does it take you

to put the rudder hard over on the Taiyo ?

A. From the very center if I make about eight

turns that will do it.

Q. Then on this occasion did you get the rudder

hard left before the collision happened?

A. I don't think I turned any more than five.

Q. How long does it take you to start your en-

gine going astern from a stopped position ?

A. Almost instantly after you put it in reverse.

Q. Did you give her full power on your reverse

engine on this occasion or just slow or part speed?

A. Yes sir, I did, full.

Q. You set your engine first, I understand, be-

fore you tried to touch your wheel at all.

A. Yes sir.

Q. How long did your engine run in reverse

after the collision ? A. Three or four minutes.



J. Imahashi, et al. 225

(Depositioi] of Mineji Shibata.)

Q. Did you cut them off and stop them or did

they just get [206] stopped by the water rushing

into the boat?

A. I stopped them because I have to help others

to stop water coming in.

Q. Were you backing all this time ?

A. Yes sir.

Q. Was there any reason for your continuing

to back?

A. When I stopped engine that stopped back-

ward motion too of the boat.

Q. I know, but why did you continue to back

for three or four minutes'?

A. With engine still on I had saw other crew^

members where water was coming in.

Q. You just left them?

A. Because I was at the helm, I was at the

control of the helm, but I been directing other crew

astern water was coming in.

Q. Why did you leave the engine rmming?

A. I don't know why but I left engine running.

I simply couldn't get to it.

Q. There was no object in still trying to keep

the engine in reverse.

A. There w^as no object, just let her run.

Q. You didn't time that three or four minutes

with your w^atch or anything did you ?

A. I didn't have time to look at watch.

Q. That is just your estimate of the time.
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A. That is merely my guess as to the time.

Q. Did you look at the clock when the collision

occurred ?

A. I saw it, it was ten o'clock.

Q. Where was your clock, in the pilot house?

[207]

A. Right in the pilot house very close to me.

Q. From where you stood in the pilot house

could you see the men on the fishing platforms ?

A. Unless I stick my head out.

Q. You didn't happen to notice them this time

did you?

A. I saw them because engine was stopped so I

saw them on there. 1

Q. What platforms were the men stationed on?

A. Right hand side.

Mr. Black: That is all. «

1

Recross Examination

By Mr. Cluff:

Q. After you turned around after sighting the

school of fish and settled on a course toward the fish

did you take the compass course ? A. I did not.

Q. The window at the back of the pilot house, is

that at the end of the little hall that runs down be-

tween the radio room and the crew's quarters?

A. This being the pilot house

Mr. Black : You had better make a sketch of that,

Mr. Shibata.
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Mr. Cluff: May it be stipulated, Mr. Black, that

this chart which has been made up in my writing

here was done by the witness and the writing filled

in by me after questioning the witness through the

interpreter and it correctly represents the witness's

indications as to the make-up of the pilot house?

[208]

Mr. Black: So stipulated.

Mr. Cluff: I ask that it be admitted in evidence

as Claimant's Exhibit C.

That is all.
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By Mr. Black:

Q. The doors leading into the pilot house swing

which way, Mr. Shibata, in or out?

A. Opens outward.

Q. Do you know whether the hinge side of the

door is to the forward end of the ship or to the aft

end of the ship ?

A. The hinge are on the forward side of the

house, and so arranged to be fastened by means of

a hook.

Q. When you swing the door the door moves for-

ward toward the bow of the vessel. A. Yes sir.

Mr. Black: That is all.

Mr. Cluff: That is all. [209]

SHIGEO IMAHASHI,

having been first duly sworn on behalf of Libellants,

testified as follows:

Direct Examination

By Mr. Black:

Mr. J. K. Sano, Japanese Interpreter

Q. Will you state your full name please?

A. Shigeo Imahashi.

Q. Where do you live? A. Ensenada.

Q. Were you a member of the crew of the Taiyo

at the time of her collision with the Dependable?

A. Yes, I was.

Q. Are you also part owner of the vessel?
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A. Yes sir.

Q. Where were you stationed at the time of the

collision ?

A. To the right of bait tank moving fish.

Q. Where were you moving the fish ?

A. I was stationed by the middle section of the

bait tank and passing fish on to the fellow ahead

of me.

Q. For the purpose of stowing the fish was this?

A. Yes sir.

Q. Did you see the Dependable before the col-

lision? A. I did not see her.

Q. Did you feel the jar of the collision?

A. Yes, I felt a shock but it was not sufficient of

course which will knock me over or be injured, and

a little while I resumed work.

Q. Did you observe what speed, if any, your ves-

sel was making just before the collision ?

A. As we were actually ready for fishing the

boat was very very slow in motion. [210]

Q. Did you notice whether the men were stand-

ing on the fishing racks?

A. Yes, I saw them. Most of the crew other than

myself were on them.

Q. On what platforms were they standing the

starboard side, port side or astern?

A. Where I was standing was on the right hand

side.

Q. Where were the men standing on the fishing

platforms, on the same side or the other side of the

vessel ?

il
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A. They were all on the side where I was.

Q. And that is the starboard side ?

A. Yes sir, it is the right hand side.

Q. Going to the time after the towing had been

attempted you were one of the four men were you

not that stood by in the power boat the night of the

collision? A. Yes sir, I was.

Q. Did you not also come back in the launch the

next evening to stand by the wreck ? A. Yes sir.

Q. What other vessel was standing by then?

A. Is it the next day?

Q. The last night before she sank.

A. We were only once.

Q. Didn't the Vantuna stand by that night too?

A. She was not.

Q. I am talking about the night before she sank.

A. Completely sunk?

Q. Yes, the night she completely sunk.

A. If you are talking about the evening follow-

ing the [211] collision, is that what you are talking

about?

Q. I mean the next night.

A. The following night the Vantuna was with us.

Q. You remained in the power boat, however,

didn't you? A. Yes sir.

Q. Did you have a line on the wreck ?

A. Yes, we had a rope on it.

Q. When you went out that evening from San

Jose how much of the Taiyo was still above the

water?
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A- I Idiiiik there was one or two feet above the

wiater because wfeenever a wave strikes it been rush-

ing- oyer 13ie stem.

Q. Do yon know when it was that the Taiyo sank

completely beneath the sorface?

A. About four o'clock in the morning following

Q- What did yon do with your line ?

A. The tension was snch I couldn't hold it any

moTe so I cut it off.

Q. Did yon get a report from the Captain of the

Yantona from his soonding naachine as to the depth

at that placet

A. We were «i speed boat but the Captain of

the Yantona told ns that where he fathomed it it

was 130 fal^MHDs deep ^Irrr Taiyo sunk.

Q. 7?_t:: "-^t did the Vantuna dio'^

A. Then Vantnna went fishing away from the

diore.

Q. Wlrr- :-l jyi ?o?

A- We retur::-:;. ~ ^ r_ Jose.

Q- Later yon :
- to San Diego on the De-

pendablef £212] A. Yes sir^ that is so.

Mr. Bladk: That is alL

Mr. dnflc: ^& qiiesti€ra& [213]
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TORAJiRO i:mahashi,

being first dulv sworn on behalf of Libellants, testi-

fied as follows:

Direct Examination

By Mr. Black:

Q. ^ill you state your full name please?

A. Torajiro Imahaslii.

Q. Are you part o^^^ler of the Taiyo ?

A. Yes sir, I am.

Q. How long had you been on that vessel up to

the time she sank? A. Ever since 1934.

Q. At the time of the collision with the Depend-

able where were you stationed ?

A. I was standmg on bait tank astern of the

ship.

Q. Did you see the Dependable before the col-

lision ? A. I did not see her.

Q. Did you notice whether any of the men on

the Taiyo were stationed on the fishing platforms

prior to the collision?

A. Yes, I saw them ready for fishing.

Q. Did they have rods or poles m their hands?

A. They were already with them.

Q. On what side of the vessel were they sta-

tioned? A. Right hand side.

Q. Had you noticed anyone throwing bait into

the water before the collision ?

A. Right after throwing the bait fish began bit-

ing. I just jumped do\^Ti on the rack and started

fishing.
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Q. You actually started fishing before the col-

lision did you? A. Yes sir.

Q. Were you throwing bait too? [214]

A. No, I wasn't throwing bait. This other boy

throwing the bait.

Q. Which other boy?

A. Mannosuke Imahashi.

Q. So you had actually gotten down on the fish-

ing platform yourself before the collision.

A. Yes, I was already on the fishing rack with a

pole ready to start fishing.

Q. Did you have any occasion to observe how

fast your vessel was going at the time of the

collision ?

A. At the time I light on fishing rack I think it

was practically stopped.

Q. Which fishing platform did you get on?

A. Right hand side looking from the stem of

the boat.

Q. The starboard side. How many fishing plat-

forms are there on the starboard side ? A. Three.

Q. And which one were you on ?

A. Four boys get on one of those fishing racks.

I was on one of the racks closest to the stern, star-

board side.

Q. There are three on the starboard side as I

imderstand it. A. Yes sir.

Q. And you were on the aftermost of those

three ?
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A. I was the first one in the third fishing rack.

Q. The third measured from forward or aft?

A. Two fishing racks on the stern, right on the

stern, two besides that on the starboard side, and I

was on the third one from the rack which is located

at the stern. I was on the fishing rack located at the

starboard side [215] of the stern but I was the first

man on that rack.

Q, In other words, you had the most forward

position on the aftermost starboard rack.

A. That is right.

Mr. Black : That is all.

Mr. Cluff : No questions. [216]

California Packing Corporation Plant Office, Foot

of Juniper Street, San Diego, California, 9:30

o'clock A. M., November 3d, 1938.

(All parties heretofore noted being present.)

AUGUSTIN HIDMAN,

being first duly sworn on behalf of Libellants, testi-

fied as follows:

Direct Examination

By Mr. Black:

Q. Will you please state your full name ?

A. Augustin Hidman.

Q. Where do you live ?

A. Now I changed my address to 112 Robinson

Avenue.
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Q. San Diego? A. Yes.

Q. How long have you lived in San Diego f

A. Oh, about eleven years. I live part in San

Diego and part in Tia Juana, but I don't lose my
residence.

Q. You are a citizen of Mexico? A. Yes.

Q. In what capacity were you employed on the

Taiyo at the time of the collision with the Depend-

able ? A. Engineer.

Q. How long had you been serving as engineer

on that boat? A. Since March of this year.

Q. March of 1938? A. Yes.

Q. What experience have you had operating

Diesel engines?

A. Well, I work with Diesel engines and steam

engines for seventeen years.

Q. Had you had any sea experience before your

service on this [217] boat?

A. Yes, I served on large boats before.

Q. For how long?

A. About seventeen years I work on boats.

Q. Did you have any experience in the Mexican

Navy?

A. Yes, I belong to Mexican Navy, third engi-

neer rating, I have passed for third engineer in the

Mexican Navy.

Q. Do you hold any license showing your quali-

fications as an engineer?

A. For Mexico or United States ?

Q. Mexico.
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A. I have Mexican license for Merchant Marine

and Navy.

Q. Have you received any license from any of

the local authorities in the United States ?

A. Yes, have what you call this steam engineer's

license.

Q. By whom is that license issued that you last

mentioned ?

A. It is the Board of Mechanical Engineers of

the City of San Diego, California.

Q. What kind of engine did the Taiyo have?

A. Western Enterprise, 375 Horsepow^er.

Q. Were you familiar with that type of engine

before you served on the Taiyo I

A. Well, yes, because I have about four months

already, four and a half months already with that

engine. Practically all Diesel engines is all the same

principle you know.

Q. The engine from the Taiyo was operated

from the pilot house ?

A. From the pilot house control.

Q. You did not use any system of bells from the

pilot house to the engine room. A. No. [218]

Q. What generally were your duties on board

the Taiyo?

A. Oh, taking care of the whole engine, you

know, brushing, oiling and all those things.

Q. When the crew were engaged in fishing did

you serve alone in the engine room ?
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A. Well, when the engine is running I stay down

below, but when going to catch fish I go out on deck.

Q. While the vessel is simply navigating do you

have any help in the engine room?

A. Yes, I have six helpers.

Q. They all stand watches do they? A. Yes.

Q. On the trip on which the vessel was engaged

at the time of this collision had you had any trouble

with the engines? A. No.

Q. Do you remember about where the vessel was

the morning the collision happened?

A. Well, outside the Gorda Point.

Q. Outside Gorda Point? A. Yes.

Q. Do you recall a period when the engine was

stopped for sometime a short time before the col-

lision? I mean a period of half an hour or twenty

minutes, something like that?

A. I don't remember exactly how long it stopped

before.

Q. I am not asking you how long it was but do

you remember a period when you were out on deck

and not in the engine room while the engine was

stopped for sometime the morning of the collision?

A. Before the collision?

Q. Yes. [219]

A. I don't remember exactly how long but these

fellows stop and start fishing, I don't remember how

long.

Q. I am not asking how long, but what I asked

was whether you do recall that for some period of

time the engines were not being used ?
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A. All except the auxiliary engine and I was

outside.

Q. When the engine starts up what do you do ?

A. I go down in the engine room right away.

Q. Did you do that the morning of the collision

shortly before the collision happened?

A. Yes, I all the time do that, come down when

they start the engine and when they stop I go out-

side again.

Q. Put it this way: where were you w^hen you

first saw the Dependable?

A. When I first saw the Dependable?

Q. Where were you then?

A. Port side of the vessel when we seen Depend-

able coming.

Q. You were out on deck when you first saw the

Dependable were you? A. Yes.

Q. How long had you been out on deck before

you saw the Dependable? A. What?

Q. How long had you been out on deck before

you saw the Dependable?

A. Just a few moments.

Q. In other words, you came right out on deck?

A. When stop the engine I go outside on the

deck by the bow and then saw Dependable.

Q. You came out from the engine room when

you first saw the [220] Dependable? A. Yes.

Q. How long had you been in the engine room

before that? A. Just a few moments.

Q. Where had you been before that? In other
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words, you were in the engine room for a short

time. A. Yes.

Q. And then you came and stood on the deck?

A. Yes.

Q. You saw the Dependable. A. Yes.

Q. Is that right? A. Yes.

Q. Before that period of time in the engine room

where were you?

A. Before period I stayed down below?

Q. Yes. A. I stayed on deck.

Q. At that time the engine was stopped was it?

A. Yes, it stopped.

Q. At that time you didn't see the Dependable.

A. No.

Q. Then when the engine started up you went

down below, is that right? A. Yes.

Q. Do you know about how long you stayed

down below while the engine was running ?

A. I have no idea, but a few moments is all.

Q. Then what caused you to come out on deck?

A. What?

Q. Then what caused you to come out on deck?

A. No cause, just only time when stop the engine

I go outside.

Q. At the time the engine stopped?

A. When engine stopped.

Q. Is that why you went on deck because the

engine stopped? A. Yes. [221]

Q. What side of the vessel did you come out of?

A. On the port side.
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Q. On what deck did you come out on?

A. On what deck?

A. On what deck of the Taiyo did you come

out on?

A. Main deck, you have pictures of the boat.

Q. Yes, referring to Claimant's Exhibit A.

A. Here is the deck right here, where we have

barrels.

Q. Are they to the height of that railing?

A. Yes, pretty near to the railing.

Q. Did you stand by the barrels or on top of the

barrels ? A. On top of the barrels.

Q. You stood on top of the barrels? A. Yes.

Q. Indicating the port bow of the Taiyo.

Mr. Cluff: Will you have him mark on the Ex-

hibit where he was standing ?

Mr. Black: Yes.

Q. Will you kindly mark an '*X" at the spot

where you were standing when you first came out on

deck?

A. Here is the door ; I come out here in the door

and walk over here and here I stopped. When the

collision come I hung up to this wire.

Q. Referring to the wire between the port

running light—you say you were hanging on the

wire that came up to that light? A. Yes.

Q. And standing on some barrels? A. Yes.

Q. The arrow marks the spot where you were

standing at the [222] time of the collision does it?

A. Yes.
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Q. And the door observable in that picture on

that side is the door that leads from the engine

room ? A. Yes.

Q. All this refers to Claimant's Exhibit A. Now
when you first came out on deck did you see the De-

pendable ?

A. Yes, w^hen I come outside this door I see De-

pendable. That is why I walk over the barrels, you

know.

Q. How was she bearing toward your vessel at

that moment? A. What?

Q. How did she bear toward your vessel at that

moment, what direction was she ? Will you place the

models here on a piece of paper, the ''D" repre-

sents the Dependable and the one marked "T"
represents the Taiyo, will you place them in the

position the boats were in when you first came out

on deck? A. Like this. (Witness indicating.)

Q. You did not come out on deck, if I under-

stand you correctly, until your engine had stopped.

A. When it stopped.

Mr. Black: I will ask that this sketch be marked

Libellant's Exhibit 11 and offer it in evidence.
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Q. Do you know how far off the Dependable was

at that moment?

A. No, I saw it but I can't figure at that moment

how far or how close to the boat. I saw it coming

is all.

Q. Did you get the impression it w^as far away

or quite close ? A. Very close. [223]

Q. What, if anything, happened then?

A. When I saw the boat like this ?

Q. Yes.

A. Well, I walked over to the wire, to this over

the barrels, you know, and then I heard engine re-

verse, start, you know; when I saw Dependable

come right here I walk over barrels and then I walk

over here, but when I go about the light, you know,

is when collision come.

Q. You had gotten as far as the

A. At that moment w^hen I walk over barrels

the engine start too at the same time, but when the

collision come I caught on the wdre and no come

any more to this part, but go down to the engine

room, and when I step here in the door going inside

I saw engines reversed.

Q. You could see the engines were in a reverse

motion. A. Yes.

Q. How long before the collision was it that you

heard the engine start in motion?

A. I can't figure just the moment, everything

come very quick. I can't figure exactly.
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Q. Was it before the collision, at the time of the

collision or after the collision you heard the engine

start?

A. I think before the collision it start the

engine, you know.

Q. You later saw that the engine was operating

in a reverse motion, is that it "?

A. Here outside is when I heard engine started,

but at the same moment, you know, the [224] col-

lision, then I run down to the engine room.

Q. Did you observe the Dependable with respect

to her movements from the time you first saw her

until the collision occurred'? A. The what?

Q. Did you observe the movements of the De-

pendable from the time you first saw her until the

collision happened?

A. You mean motion made by this boat?

Q. Yes.

A. She come over here to cross the bow.

Q. Did they continue on in the same direction?

A. And then they come, you know. Dependable

come this way.

Q. Indicating where?

A. Over the bow of the Taiyo.

Q. Will you kindly place the models now in the

position in which the vessels were at the time of the

collision? Do you have any idea of the compass

heading of your vessel ?

A. No, I just come outside the engine room and

saw the vessel, that is all I know.
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Q. That represents the position of your

A. When collision come, when I hang up on wire

I saw Dependable pretty close to the place I am.

Q. Did you notice any men, any of the crew^ on

the Dependable before the collision?

A. Only the fat fellow working turning the boat.

Q. Where was he?

A. In pilot house, and have another wheel in the

top, you know on the top, a wheel ?

Q. This fat fellow you mentioned was up in the

upper bridge was it? A. Yes. [225]

Q. He was the man at the wheel?

A. At the wheel.

Q. What did you see him do if anything before

the collision? A. Well, before the collision?

Q. Yes.

A. Well, he put the wheel to the—his port side,

you know.

Q. Could you see that?

A. Yes, I saw that because the pilot house on

Dependable is uncovered, don't have anything but

pipes and canvas up there.

Mr. Cluff: You mean the top side is uncovered?

A. Yes.

By Mr. Black:

Q. It just has a canvas covering you say?

A. Yes.

Q. With pipes running up and dow^n to support

that canvas covering? A. Yes.
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Q. You could see could you what the man at the

wheel did?

A. Yes, I saw the man put the wheel to his port

side.

Q. Did he make one or more turns ?

A. I don't know, he turned very fast.

Q. How long before the collision was that?

A. Oh, just a few moments, a few moments, you

know.

Q. Did that have any effect on the movements of

the Dependable so far as you observed ?

A. I don't know about that but

Q. What did the Dependable do, how did that

vessel move with respect to you ?

A. Only this thing come over here and have this

end aromid like this. [226]

Q. Indicating a swing of the stern to starboard,

is that what you

A. Here is the boat and then he come this way.

Q. That was the approximate direction the De-

pendable took immediately following the collision,

is that it? A. Yes, here, and come this way.

Mr. Black: This is referring to sketch which we

offer in evidence as Libellant's Exhibit 12.

I
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Q. But it was before the collision was it that you

saw this fat fellow you described turning the wheel ?

A. Yes, he turned the wheel right quick.

Q. Could you feel the jar of the collision?

A. What?

Q. Could you feel the blow, the jar, the impact?

A. I hung on the wire when I feel strong im-

pact on our boat.

Q. Did your vessel heel over in either direction

or did it stay on an even keel ?

A. I don't remember.

Q. Right after the collision where did you go?

A. I go down to engine room.

Q. What did you observe there ?

A. Well, I heard engine in reverse although

water going inside the boat, that is all.

Q. How long after you went down in the engine

room was there any change in the operation of the

engines? A. How what?

Q. When you got down in the engine room first

you say you saw the engine still turning in reverse.

[227]

A. In reverse.

Q. How long after that was it that there was
any change in the engine, in the way it was going?

A. I don't know, you know, because I pay at-

tention to the water coming in.

Q. Did the engine stop later? A. Yes.

Q. How long after that did it stop?

A. I don't know exactly.
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Q. About an hour?

A. No, no, quick come in, water stop engine and

auxiliary.

Q. Was it a matter of seconds or minutes or

what was it? A. I can't figure anything.

Q. Do you have an impression that it was a

short time, Mr. Hidman, or a long time?

A. Yes, a short time.

Q. Did both the auxiliary and the main engine

stop ? A. Yes.

Q. Did you make any attempt to change the suc-

tion from the bilge pump to the engine room?

A. Well, no. No help or anything. All the suc-

tion was at the stern of the boat, too far away, and

the moment the engine, the small engine stopped we

don't have any pump.

Q. The auxiliary engine stopped so you couldn't

operate the pump, is that what your answer is ?

A. Yes.

Q. Is that correct? A. Yes.

Q. How large was the bilge suction in your ves-

sel? A. Three inch.

Q. What was the horsepower of your auxiliary

engine? [228]

A. A seventy-five horsepower Atlas.

Q. Can you operate the generator and the pump
by using the main engine only ? A. What ?

Q. Can you work your generator and pump
from the main engine? A. If you can operate?

Q. Could you do that ?
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A. Yes, have the chain, but it takes long time for

changing.

Q. When you are navigating you do do that do

you ? A. No, we always have used the auxiliary.

Q. Where are your quarters on the vessel?

A. On the port side.

Q. On what deck? A. The main deck.

Q. Forward or aft? A. What?

Q. Are they forward or aft?

A. Aft, right here.

Q. Right just abaft the engine room door you

referred to? A. Yes.

Q. Did you get any impression of the speed that

the Dependable was going at the time you first ob-

served her up until the collision happened?

A. No.

Q. Was she proceeding very slow, the Depend-

able, or fast or just medium or do you know?

A. No, I don't know exactly because it is hard

to tell.

Q. Did you get any impression of the speed of

your own vessel?

A. Well, I think we almost stopped because

fellow start fishing already.

Q. Did you notice whether your vessel changed

her heading [229] any at any time before the col-

lision ? A. No.

Q. You did not notice that? A. No.

Q. How was the weather that morning?

A. Oh, very good. Clear good weather.
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Q. Were you working all the time that the

equipment was being taken out of your vessel and

the towing operation was being carried on ?

A. What?

Q. Were you helping? A. Yes, I helped.

Q. What kind of work were you doing during

that period?

A. I do different jobs. The first thing we looked

for was some hand pump. We couldn't get a pump
from another boat.

Q. You were not able to get a pump from an-

other boat ? A. No.

Q. Did you help move any gear on to the small

boat that came alongside, the Yoshino ?

A. What?

Q. Did you help move any of your gear on to

that small boat that came alongside of you later, the

Yoshino, do you remember that?

A. The little boat?

Q. Yes. A. Yes, I helped to move some.

Q. Some equipment and mattresses and

A. Yes, I help any place; first I help to give

Imahashi some rags, give rags and things for trying

to calk it and then we move and take other things

from the boat and transfer to the Yoshino.

Q. You were busy were you all the time?

A. Yes, all the time. [230]

Mr. Black: That is all.
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Cross Examination

ByMr. Cluff:

Q. Mr. Hidman, this Exhibit, Libellant's nmn-

ber 11 is the way the Dependable appeared with

reference to the Taiyo right when you came on deck

the first time? A. Yes.

Q. Where was the shore, can you tell us where

the shore was?

A. I don't know where it was, the shore.

Q. You don't know where it was? A. No.

Q. You don't know whether the boat was going

towards shore or away from shore.

A. That is too hard to tell when you go outside

engine room, where shore is. I only saw boats

coming.

Q. Can you give us any idea how far apart the

boats were when you first came on deck ? A. No.

Q. Was it as much as a block away, a city block ?

A. No, I don't know. It is hard to figure it up

in the sea.

Q. Figure it as carefully as you can. It wasn't a

mile away was it?

A. You know I can't figure this; it is hard for

figuring fishing, and then that moment I can't say

I made any observation to how many yards or how
many feet it is.

Q. I just want to get the best you can tell us.

A. I can't tell you if the boat was half a mile

away or third of a mile; when I go outside engine

room I saw a boat coming. [231]
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Q. Was it as close as the length of the Taiyo

away ? A. What ?

Q. Was it as much as the Taiyo?

A. I can't figure how many yards or how many

feet. The only thing I know just come too close, that

is all I know.

Q. You say come too close, too close to what?

A. Too close is all I know. If you go outside this

door and some people got over here you have an im-

pression, that is all you know. For instance if you

go in a car and you drive you see other car, you

don't pay any attention how many yards or how

many feet you saw car and you stop. That is all

I do.

Q. Whereabouts in the engine room were you

when the engine was running before you came on

deck?

A. What is it?

A. Where in the engine room were you, were

you down on the floor in the engine room ?

A. Yes.

Q. When the engine was rumiing? A. Yes.

Q. Then you saw the engine stop before you

came on deck? A. Yes.

Q. Was it stopped still, completely stopped?

A. Well, no, when fishing, you know

Q. Tell me what happened then.

A. That is what I going to explain.

Q. Don't tell me what happens generally but

what happened this time. [232]
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A. The first thing, you know, I don't speak very

good English. I tell what I think is right, I want to

tell the truth. That is what I want to tell you fellows

because after all I have nothing, I try to explain it

to you people that is all.

Q. I am not trying to offend you.

A. I try to explain because if I really speak very

good English I could tell it very good, but

Q. You tell me in your own language.

A. When fishing the engine come regular speed

and then goes slow and then stop.

Q. When you first went down in the engine

room how was the engine running then, at what

speed ?

A. When starting from the place we stopped

first?

Q. Yes, you say the engine started then you

went down below.

A. Yes, engine started at regular speed.

Q. How was the engine running then?

A. Regular speed, then go slow.

Q. And then stopped? A. Stop.

Q. When it stopped that is when you came on

deck? A. I go outside.

Q. Right away as soon as it stopped ?

A. Yes, as soon as it stop I go outside.

Q. What did you go up for, did you have any-

thing to do on deck ?

A. No, nothing, just to get fresh air, because I

work about sixteen hours sometimes and we need

fresh [233] air, we take a look around.
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Q. How long does it take to come up out of the

engine room?

A. It don't take much, only a few steps, about

seven steps.

Q. That is up a ladder is it? A. What?

Q. That is up a ladder, you have to go up a

ladder? A. Yes.

Q. The steps go up ? A. Yes.

Q. About seven steps? A. Yes.

Q. And then when you came out on deck right

away that is when you saw the boats like this?

A. Yes, I saw the boat.

Q. As they are show^n in Exhibit 11. These bar-

rels that were along the railing were they standing

on end or laying on their sides, the barrels?

A. I don't understand you.

Q. You said along here, the side

Q. Give me a piece of paper. I explain to you.

Q. The barrels were standing up on their ends

like this? A. Yes.

Q. Not down on their sides. A. No, no.

Q. And those were oil drums for fuel ?

A. Yes.

Q. Why did you climb on the barrels?

A. Why, what?

Q. Why did you get on the barrels, stand on the

barrels.

Q. Because don't have deck for walk over.

Q. They filled up the whole deck ?

A. Yes, filled up the whole thing.
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Q. How long do you think it was after you came

on deck that [234] you felt the engine go into re-

verse ? A. How long ?

Q. Yes.

A. Oh, just right away when I go outside. When
I go right here I heard engine start, but I saw the

boat too close. I try to see how it happen and go

back to the engine room.

Q. Between the time you felt the engine go into

reverse and the time of the collision, was it as much

as a minute? A. What?

Q. Was the time as long as a minute between

the time the engine went in reverse and the time of

the collision?

A. I don't know, I don't remember exactly the

time.

Q. But a very short time ?

A. Yes, very short time.

Q. When you got back down in the engine room

after the collision were the engines still going

astern, still reversing? A. Yes.

Q. You said you thought the Taiyo was almost

stopped when the collision happened. A. Yes.

Q. And you also said, I think, that the boys of

the Taiyo, the fishermen had started fishing.

A. Yes.

Q. How did you know that, could you see them

start fishing?

A. Because all these fellows when the boat stops,

you know, just start trying to catch fish. I don't

A
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know if they catch some fish or not, but these fel-

lows try all the time when boat stops, try to catch

fish.

Q. You saw them standing on the fishing racks

with the poles in their hands ? [235]

A. No, I don't but all the time a general rule

they all would be.

Q. You didn't see that they were fishing your-

self? A. What?

Q. You couldn't see them. A. No.

Q. They weren't on your side. A. No.

Q. Mr. Hidman, when you saw the people on the

Dependable up on the top side, how many people

were up there, was there more than one ?

A. I only saw one fellow.

Q. The fat fellow?

A. I can't tell if Captain or not on one side, you

know.

Q. You couldn't see only the one side of the top.

A. Yes.

Q. I am asking if there was more than one on

top. A. I don't know.

Q. You just saw one. A. I saw one only.

Mr. Clufe: That is all.

Redirect Examination

By Mr. Black

:

Q. Did you see any fish in the water on your

port side just before the collision?

A. In the water?

Q. Did you see the school of fish in the water ?
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A. No, was small school of fish on other side.

Q. You didn't see any fish at all did you?

A. No.

Q. You couldn't see them on the other side

either could you? A. No.

Q. You didn't see any fish on your port side, is

that right? [236]

A. No fish, I didn't saw any fish.

Q. There were no men on the fishing platforms

on the port side of the boat, of the Taiyo, were

there? A. On the port side?

Q. Yes. A. Oh, no.

Q. You could see right down on the port side as

you came out? A. Yes.

Mr. Black: That is all.

Recross Examination

By Mr. Cluff:

Q. Mr. Hidman, after the collision how long

was it before the engine room filled up so you

couldn't go down, filled up with water?

A. How long what?

Q. How long after the collision was it when the

engine room filled up with water so you couldn't go

down there? A. I go down right away.

Q. I mean how long could you keep on going

down there? A. Go down the

Q. In the engine room, yes.

A. I can't figure the time, but it go down quick.

Q. I understand that after while the water came

in so much it filled up the engine room and you
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couldn't go down there at all it was so full of water.

How long was that, two or three hours ?

A. Filled up with water?

Q. So that a man couldn't go down there.

A. I can't figure the time but this comes very

quick.

Q. A couple of hours? [237]

A. I don't know. At that moment I don't think

nobody can take—I don't remember the hours, I

don't remember the time.

Q. Mr. Hidman, where is the auxiliary engine in

the engine room, where does it stand with reference

to the main engine? A. Where stand what?

Q. Where is your auxiliary, where is it in the

engine room?

A. In the starboard side in the front of the

main engine.

Q. Is it down on the floor or up on a shelf?

A. No, on the main floor.

Q. Right down on the main floor? A. Yes.

Q. What was it made the auxiliary stop, did you

shut it off or did the water stop it ?

A. I shut it off because it no work any more.

The auxiliary started right here, the belt slipped.

Q. The belt slipped? A. Yes.

Q. Why was that, because of the water?

A. The water coming in.

Q. The water coming in on the belt ? A. Yes.

Q. How high was the water in the engine room

when the auxiliary stopped, how deep ?
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A. I don't know. Maybe two feet, three feet, it

don't work, I can't tell.

Mr. Cluff: That is all.

Mr. Black: That is all. [238]

JOE ALIOTO,

called as a witness for and on behalf of Respondent

Claimant and Cross-Libellant Mary Alioto, and

being first duly sworn, testifies as follows

:

Direct Examination

By Mr. Cliiff:

Q. Now, Mr. Alioto, where do you live ?

A. 1128 West Olive.

Q. In San Diego? A. San Diego.

Q. And what is your age ? A. Twenty-six.

Q. You were master of the motorship Depend-

able at the time of the collision with the Taiyo last

July 16, 1938? A. Yes, sir.

Q. And how long have you been going to sea?

A. About ten years.

Q. And in what capacity have you been going to

sea, that is what have you done at sea, what work
have you performed?

A. Most of the time as crew—member of the

crew.

Q. On fishing vessels? A. Yes.

Q. What vessels have you been on?
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A. Miss America, Saint Anthony, the City of

San Francisco. [247]

Q. Those are all fishing vessels operating out of

ports in the State of California? A. Yes.

Q. You joined the Dependable when?

A. It was about June.

Q. June, of what year? A. This year, 1938.

Q. The Dependable was overhauled and recondi-

tioned extensively here in San Diego? A. Yes.

Q. Prior to your leaving on this voyage?

A. Yes.

Q. And you joined her when she was ready for

sea, as I understand it ? A. Yes.

Q. Now, do you know Mary Alioto, the owner of

the Dependable ? A. Yes, sir.

Q. Is she a relative of yours? A. Yes.

Q. And what relation is she? A. Aunt.

Q. And for what cannery was the Dependable

operating? A. Westgate.

Q. Now, will you tell us—give us a little descrip-

tion of the Dependable, how big she was. [248]

A. About 86 feet long, 24 beam.

Q. And what engines does she have ?

A. 350 Washington Diesel.

Q. 350 horsepower, Washington Diesel engine?

A. Yes.

Q. Does she carry wireless? A. Yes, sir.

Q. And what is her carrying capacity for fish?

A. 125 or 130.

Mr. Black : Pardon me, that is tons ?
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Mr. Cluff: That is tons, yes. A. Yes.

Q. And she is now equipped as a typical bait

boat with bait tanks and the usual equipment of

what we call a bait boat or tuna clipper ?

A. Right.

Q. Very much the same type of boat as the

Taiyo, the other one, that was in the collision?

A. Yes.

Q. How large a crew does she carry?

A. Twelve.

Q. And did carry twelve at the time of this voy-

age and collision? A. Yes.

Q. What is her cruising speed, normal full

cruising speed? [249]

A. Eight and three-quarters, or nine.

Q. Now, just prior to making this voyage, in the

several months prior to July 1, she was converted

from a purse seiner into a bait boat ? A. Yes.

Q. Where was that done?

A. Campbell's Machine Shop.

Q. In San Diego? A. In San Diego.

Q. Will you state, in a general way, what was

done to her at that time.

A. Well, they built new bait tanks, fixed up the

hold to carry iced fish.

Q. That is, put in brine pipe and refrigerating?

A. Refrigerating pipes, ice machines, new aux-

iliary, all of that equipment, racks to fish, fish racks.

Q. Those are racks that you hang over the side

for the men to stand on, when fishing ?
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A. Yes, sir.

Q. Now, when you started on this voyage, as of

the first of July or thereabouts, what was the condi-

tion of the vessel as to seaworthiness ?

A. Very good, it was inspected before we left

the harbor.

Q. Inspected by the United States Inspector?

A. Yes, sir. [250]

Q. And she was loaded and equipped for a fish-

ing voyage to Mexican waters? A. Yes.

Q. What does that consist of, what do you load

and equip for a fishing voyage to Mexican waters'?

A. Well, put on provisions, ice, and food, and all

that.

Q. Did you take on ice for this voyage?

A. Sure.

Q. How much? A. 310 blocks—320.

Q. Those are ground, chopped up blocks, 300-

pound blocks? A. Yes, sir.

Mr. Cluff: Now, Mr. Black, may it be stipulated

that the photograph, which I am now showing to

the witness, is a photograph taken on your instruc-

tions at the time the Dependable arrived in San

Diego after this voyage, taken by a commercial

photographer for both our clients, as she lay here

at the Westgate pier?

Mr. Black: So stipulated.

By Mr. Cluff:

Q. Now, I will show you a photograph, and ask

you if that is a photograph of the Dependable.
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A. Yes, sir.

Mr. Cluff: I will ask that that be marked [251]

Respondent's Exhibit D. And, that is the order

from now on, of our exhibits. May it be stipulated,

Mr. Black, as heretofore, that the exhibits offered

in evidence may be retained by the party producing

them, with copies to be furnished to the other side?

Mr. Black: It may be so stipulated.

Mr. Cluff : And be produced at the trial.

Mr. Black: Subject, of course, as before, to the

inspection of the other party at any reasonable

time.
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By Mr. Cluff:

Q. Now, Mr. Alioto, you sailed on this voyage

about July 1, from San Diego? A. Yes.

Q. And did you keep a log during that voyage?

A. Yes.

Q. I show you a log book here and I will ask you

to tell us in a general way what your movements

were from the time you left San Diego, up until the

morning of the 16th. If you wish, you can refresh

your recollection from the log. Just tell us, day by

day, where you went and what fish were taken.

A. July 1, we went out for bait from San

Diego; got bait and left at 2:30 A. M. ; we got in

San Diego at 9 A. M.

Q. Don't give it in too much detail, just where

you were each day and what you did; don't read

the whole log.

A. We were in San Diego at 2 A. M. the same

day [252]

Q. Go ahead.

A. Left at 3 P. M. the same day. We started

down for the closest bank down there.

Mr. Black: What is the name of that bank?

A. Ranger Bank.

By Mr. Cluff:

Q. That was on July A. Second.

Q. You started for the Ranger bank. All right,

go ahead.

A. July 3, 1938, we were on our way to fishing

banks at Cape San Lucas. July 4, w^e tried Morgan
bank.
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Q. Just tell us if you got any fish on any of

those dates.

A. No fish. July 5, we were on Gorda bank, got

three tons tuna; July 6, we got nine tons of tuna,

Gorda bank; July 7, we got four tons tuna, Gorda

bank.

Q. All right, go ahead.

A. July 8 was poor signs of fish, so we got for

Morgan bank. July 9, we got on Morgan bank, no

fish, so we left for Magdalena Bay for bait.

Q. Magdalena Bay, by the way, is a place where

you fish in Lower California waters, and you go for

bait, all the boats go for bait? A. Yes.

Q. All right, go ahead. [253]

A. July 10, we got our bait O. K. July 11, we

tried Todos Santos bank, no signs of fish, so went

straight back to Gorda bank. July 12, got 12 ton of

tuna, Gorda bank. July 13, we got 10 ton tuna on

Gorda bank. July 14, we got 2 ton tuna, Gorda

bank. July 15, we got 7 tons tuna, Gorda bank.

Q. All right. Now, on the 15th of July, and

theretofore, were there several vessels fishing on the

bank? A. Yes, quite a few.

Q. And did you see the Taiyo there ?

A. Yes.

Q. She was there on July 15 ? A. Yes, sir.

Q. And fishing on the bank? A. Yes, sir.

Q. Now, directing your attention to the morning

of July 16, will you tell us just what was done on

the Dependable from the time you started work in
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the morning—what time you did start work, and

what was done from then on until ten o'clock.

A. Well, we started fishing early in the morning,

as soon as it got daylight, fishing, stopping and

going, school after school of fish.

Q. How was the fishing that morning?

A. Pretty good.

Q. How much fish did you take? [254]

A. I don't remember what we got that morn-

ing—it was about 8 ton, that morning, so far.

Q. Now, just prior to ten o'clock had you been

fishing a school of fish ? A. Just before, yes.

Q. I want to show you Chart No. 1664 of the

United States Coast and Geodetic Survey, showing

the southern end of Lower California

Mr. Black: Hydrographic chart.

Mr. Cluff : Hydrographic chart.

Q. Now, will you point out on the chart w^here

the Gorda bank is. A. Right here.

Q. Let's mark that with a cross, down below the

bank. Now, at the time you fished this last school,

just prior to ten o'clock, will you take a pencil and

locate on the chart with a small cross the position of

the Dependable. A. Right about here.

Q. Just at the point you have marked with a

cross, let's mark that "D." Now, at the time the De-

pendable was in that position, was the Taiyo in the

vicinity? A. Yes, sir.

Q. Did you see her at that time? A. Yes, sir.

Q. Now, will you point to where she was lying?
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A. About down here. [255]

Q. All right. Now, we will mark that cross with

a '^T." Now, in the positions which you have just

indicated on the chart, I understand that the De-

pendable had just finished a school of fish.

A. Yes, sir.

Q. Did you see any other schools of fish?

A. Not just then.

Q. What did the Dependable do from the time

it finished that school of fish ?

A. As soon as we finished that school of fish, half

the crew was passing fish forward, the mast man
went up on top the lookout mast ; and my uncle and

I went at the wheel, started to put her ahead, just

went a few—^not very far, and the mast man saw

fish up ahead.

Q. This was another school of fish?

A. Yes, sir.

Q. Will you indicate on the chart with a little

circle, now, the approximate location of that school

of fish. A. Over here.

Q. We will mark that little circle ^'School,"

Mr. Cluif : Now, I will offer the chart in evidence

here as—that will be Exhibit E, Respondent's Ex-

hibit E.
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Q. Now how far away, at the time you started

the engines after fishing the first school, was the

Taiyo? A. How far away? [256]

Q. Yes.

A. About half a mile—three-quarters of a mile

away.

Q. And in a general southeasterly direction

from you? A. Yes.

Q. How far away were you from the land, that

is the coast of Lower California ?

A. Ten or twelve miles.

Q. And how far away w^as the school of fish,

which you have indicated here, in a general north-

easterly direction from the position of the Depend-

able ? How far from the Dependable was the school ?

A. About half a mile, I should say.

Q. And were the fish moving ?

A. Yes, very slowly.

Q. In what direction? A. Easterly.

Q. Moving in a general easterly direction?

A. Yes.

Q. Now, at the time you started after this

school, will you state what places—what positions

on the Dependable were occupied by various mem-
bers of the crew. For instance, you said you and

your uncle went to the wheel? A. Yes.

Q. Where was that wheel located ?

A. Right up here on top, on the pilot house.

Q. Showing you Respondent's Exhibit D, will
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you mark [257] with a pencil just where the posi-

tion of the wheel on top of the pilot house is.

A. Right here.

Q. Just put a little ''w" there. Now, the De-

pendable is equipped with a wheel and controls in

the pilot house—under the pilot house, on top ?

A. Yes.

Q. Now, who were up there at the—on top of the

pilot house at the time you started after this fish ?

A. My uncle and I.

Q. And your uncle is who ?

A. Frank Alioto.

Q. That is Frank Alioto, Senior ? A. Senior.

Q. And who was at the wheel? A. My imcle.

Q. And what were you doing ?

A. At the controls.

Q. At the engine controls? A. Yes, sir.

Q. Now, was there a man on the masthead?

A. Yes.

Q. And what is his name ? A. Jack Sardina.

Q. Now, he takes his position in the little crow's

nest at the top of the mast ? [258] A. Yes, sir.

Q. And where were the other members of the

crew? A. Working on deck, passing fish.

Q. The fish just caught, passing them forward to

be put down? A. Yes.

Q. Now, from that point on, will you describe

the movements of the Dependable, commencing at

the time the school of fish was sighted and reported
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by the masthead man—what was done on the De-

pendable.

A. Well, when we saw the fish we headed for

them.

Q. And that was on the course, approximately?

A. On, about 75 on the compass.

Q. That is 75 degrees east on the compass?

A. Yes.

Q. And at what speed did you head for them?

A. Three-quarters speed.

Q. That will be about how fast in miles per

hour? A. That will be about 81/2, I think.

Q. Now, at the time you started up, did you ob-

serve any movements by the Taiyo ?

A. Yes, I looked around after we started up, I

looked around and then I saw her headed for the

school of fish too.

Q. And how did she bear on your ship at that

time ? A. Towards the stern of us.

Q. And on which side? [259]

A. Right side, port.

Q. The right side, port?

A. The starboard side I mean.

Q. And at that time that she started up, how far

was she from you?

A. The same distance as when I saw her before

we started up, she just turned aromid and started

up for the school of fish too, I guess.

Q. Now, go ahead from there and describe the

movements of the Dependable with respect to the
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school of fish, continue, proceeding on this 75 degree

easterly course at about three-quarters speed.

A. Well, we were still going after the fish and

the Taiyo was coming right back of us, looked like

she was starting to catch up to us—she was catching

up, in a way ; then she stopped, when we were pretty

close to the fish she stopped.

Q. At the time she stopped, how far was the De-

pendable from the fish?

A. It wasn't very far, about—oh, about two

blocks away.

Q. That is two city blocks ?

A. Two city blocks—two and a half.

Q. And what was the position of the Taiyo at

that time with reference to the Dependable?

A. Still on the starboard side, astern. [260]

Q. You say ^'she stopped." How could you tell?

A. I saw them stop, they were throwing bait.

Q. That is, you could see them throwing bait?

A. Yes.

Q. By the way, how do you bait fish on that kind

of vessel, just what is the process, so the Court will

understand ?

A. Well, when you get up to the school of fish

you start throwing bait, and the fish start jumping

all aromid the boat where you throw bait.

Q. The bait are live sardines ?

A. Live bait, live sardines.

Q. And they are thrown over the side, to get the

fish jumping and biting? A. Yes.
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Q. And you could see they were throwing bait

on the Taiyo ? A. Yes, sir.

Q. And about how far was the Taiyo from you,

on that bearing, at the time you saw^ them stop and

throw bait?

A. Oh, about a block and a half or two.

Q. Did the Dependable stop at that time?

A. No.

Q. What did the Dependable do from then on?

A. It kept going on up to the school of fish.

Q. And did you get up to it? [261] A. Yes.

Q. How large was this school of fish ?

A. About three-quarters of a block big—wide

—

or a block.

Q. And you proceeded into the school of fish,

and then what happened? A. We stopped.

Q. When you say *' stopped"—did you stop the

ship or stop the engines?

A. Stopped the engines and coasted right into

the fish, and started throwing bait. We were ready

to—ready to start fishing, when I turned around

and see this Taiyo coming right ahead at full speed.

Q. Now, at that point when you coasted into the

fish, it was then that you looked around and saw

the Taiyo again? A. Yes.

Q. How did she bear on you then ?

A. About the same course as she was coming be-

fore she stopped the last time—it could have been

about—about 90 on the compass.
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Q. Well, never mind the course with reference

to the compass. I want to know how she bore with

reference to the Dependable. Do you understand

what I mean? That is, where was the Taiyo with

reference to the Dependable, ahead, to the right, or

astern, or how? [262] A. On the starboard side.

Q. Ahead or astern? A. Still astern.

Q. And in what direction was she headed?

A. She was headed right together, right for us;

I happened to see her turn and come right for us,

trying to get into the same school of fish.

Q. She made a turn which way?

A. To the port.

Q. To her port, and headed for the Dependable ?

A. Yes, sir.

Q. How fast was she coming?

A. I imagine it was full speed.

Q. How do you determine that ?

A. By the way they throw the water in front the

bow.

Q. And at that time, when she turned towards

you, how far away was she ?

A. About a block away.

Q. That would be about how much in ship's

length? A. Three ships lengths.

Q. Now, on that situation, what was done on the

Dependable ?

A. As soon as I saw him come up to us so fast

—

I didn't see him change, he didn't change his course

any more, I yelled down for the members of the
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crew to get out of the way, in case there was any on

this side of the boat [263] that the Taiyo was

coming.

Q. Go ahead, just tell it in your own way.

A. Right away I told my uncle to turn the wheel

hard starboard, and I put full speed ahead to try

to get out of his way.

Q. You put the engines full speed ahead?

A. Yes.

Q. Now, when you say *'put the wheel hard star-

board,"—does the Dependable steer like an automo-

bile, that is you turn the wheel the same way the

rudder turns? A. Yes.

Q. And did he put the wheel over hard to star-

board? A. Yes, sir.

Q. And did you start the engines?

A. Yes, sir.

Q. Full ahead? A. Yes, sir.

Q. Now, just prior to the time you started the

engines, how fast was the Dependable going through

the water?

A. Oh, very slow, about half a mile I guess; we

were barely moving.

Q. Just proceeding very slowly ahead?

A
Q

Very slow.

And were you at that time in the school of

fish? A. Yes.

Q. Could you see the fish around you? [264]

A. Sure, they were jumping all over the boat-

all around.

Q. On which side?
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A. All around, all around the boat.

Q. Now, as you ordered the engines ahead and

the wheel hard starboard, did the ship respond?

A. It did, but very slow.

Q. And what did the ship do then, that is how

did it respond?

A. It started to turn to the starboard.

Q. And did she forge ahead at any faster rate?

A. It didn't have a chance to.

Q. About how much time had elapsed between

your stopping the engines at the school and the

starting of them again after you saw the Taiyo

headed towards you?

A. Well, three or four minutes, I guess, or more.

Q. Had fishing actually started on the Depend-

able? Had the men gotten on the racks and started

fishing ?

A. There was some men just about ready to get

in the racks.

Q. These racks, by the way, are platforms that

are hung over the side, on which the men stand ?

A. Yes.

Q. And on which side were the Dependable

racks rigged? A. On the port side.

Q. Now, after you started the engines, and the

wheel [265] was put over hard to starboard, what

happened next?

A. The Taiyo was coming upon us, we couldn't

get out of the way.

Q. She ran into you? A. Yes.
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Q. And between the time that you saw the Taiyo

turn towards you and the time she hit you, how

much of a period of time elapsed ?

A. Oh, about—not very long; I don't think it

even reached half a minute, they were coming so

fast.

Q. Now, where did the Taiyo hit the Depend-

able? A. Right on the starboard stern.

Q. Now, I will show you Claimant's Exhibit D
here, the photograph, and I will ask you to take a

pencil and point out on the exhibit just where she

struck. A. Right here.

Q. Now, you are pointing to a little black mark

on the picture, just at about the bait tank discharge

pipe ? A. Yes.

Q. And, we measured that distance from the

stern yesterday. Do you remember how far it is

from the stern? A. 16 feet.

Q. Now, at what angle did the Taiyo strike, was

it at a slanting diagonal angle or head on?

A. Straight on.

Q. Now, after the Taiyo struck, just tell us what

[266] happened from then on.

A. Well, as soon as the Taiyo struck, why we
stopped the engines right away.

Q. At the moment of impact what did the De-

pendable do ? A. What do you mean ?

Q. That is, did it heel over to the impact?

A. It started to roll, after the wallop it got.
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Q. And it rolled over to the port side?

A. And then came back and hit the skiff on

their bow, smashed the skiff.

Q. The skiff is this—we will get a photograph

that shows this in more detail later, but, the skiff

appears in its cradle here, right on the starboard

side of the bait tank? A. Yes.

Q. Now it hit the skiff, and then where did the

Taiyo move from there?

A. Well, as soon as the Taiyo hit us, we swung

around from the hit that they gave us.

Q. You swung around which way?

A. To the starboard.

Q. The stern swung to the port, and the bow

toward the starboard?

A. And they swung around, too, they swung

around the same way as we did; they kept going a

little first, they first made sort of a turn like that.

[267]

Q. That is, the Taiyo also swung to starboard?

A. They swmig to port.

Q. Then did the vessels pass each other? Did

the Dependable pass ahead of the Taiyo or did the

Taiyo pass ahead of the Dependable, or how?

A. The Dependable was stopped as soon as they

hit, it just coasted around from the hit that it got.

Q. The Dependable coasted around?

A. Yes.

Q. And what did the Taiyo do?

A. The Taiyo just passed our stern and made a

half circle.
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Q. After the collision could you see whether the

Taiyo's engines were still going ahead?

A. No, I didn't pay much attention to that,

because I went down—sent a couple of men down

to the hold to inspect the hold to see if any leaks,

had the engineer put on all the bilge pumps right

away.

Q. And, did you find that the Dependable was

leaking % A. No.

Q. How long after the collision was it that

you—did you go down into the hold?

A. No, I sent two members of the crew.

Q. And where did you stay?

A. Then I went up and looked at the Taiyo and

saw her swing around then. [268]

Q. Did you leave the topside to go down on the

main deck or did you remain on the topside?

A. No, I went down on the main deck.

Q. And how long were you down on the main

deck? A. About three or four minutes.

Q. Then, after ascertaining that the Depend-

able wasn't leaking, you came back and gave your

attention to the Taiyo? A. Yes.

Q. Now, do you know J. Imahashi or Jinzo

Imahashi, the captain of the Taiyo? A. Yes.

Q. Did you know him by sight, and did you

know him then? A. I didn't know him then.

Q. Did you know him by sight then ?

A. No
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Q. Now, as the Taiyo came close to you did you

see any men on her forward deck?

A. No one at all.

Q. I am going to show you Libellants' Exhibit

1, which is a photograph of the Taiyo taken some-

time before this collision, as she lay down in

Panama, and ask you if you recognize the ship.

A. Yes.

Q. Now, I am pointing to the place indicated

by the [269] arrow, just forward of the pilot house.

I will ask—if anywhere on that deck, as the Taiyo

approached—if you saw anybody standing there or

moving about there? A. No one at all.

Q. Are you positive there was no one on that

deck A. Positive.

Q. at the time of the collision .

A. Yes. ^

Q. or prior thereto, as the Taiyo came near

to you. Could you see the man at the wheel ?

A. Yes, sir.

Q. And where was he?

A. In the wheel house.

Q. The Taiyo doesn't have a wheel topside?

A. Just the top, pilot house.

Q. And could you see any one else on the deck

of the Taiyo anywhere, on any deck ?

A. Only up on the bait tank I saw one or two

fellows, way in the back, in the stern of the boat.

Q. Now, I want to show you a couple of other

photographs here. I will show you this one, which
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I understand is the starboard side of the Depend-

able, and showing the skiff and the bait tank and

the point where she was hit by the Taiyo. Now, will

ou show us—point that out on the photograph,

where she was hit. A. Right here. [270]

Q. Now, that's the black streak that extends

downward from the forward stanchion of the skiff

cradle, down toward the guard just forward of the

bait well discharge? A. Yes.

Q. That black mark that appears in the photo-

graph there is what?

A. That's a mark where the Taiyo hit us.

Q. And that is cutting into the planking above

the guard there? A. Yes, sir.

Q. And that mark is still on the ship, is it not?

A. Yes, sir.

Q. And she is now lying over here at

A. Standard Oil dock.

Q. at the Standard Oil dock, a block or so

away. And, can you point out where on the guard

she was struck? A. Right here.

Q. You are indicating a place under the mark
and just a bit forward of the bait tank—or, of the

bait discharge? A. Yes, sir.

Mr. Cluff: Let's mark that point here with a

cross in ink, and a little arrow to direct attention

to it.

Q. By the way, Mr. Alioto, we measured the

width of that guard yesterday, as it extends out

from the painted planking. Will you state, for the

record, what that measure- [271] ment was?
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A. Six and a half.

Q. Six and a half inches ? A. Yes.

Q. And that guard consists of a heavy timber,

about, I guess, four by eight, or something like

that, isn't it? A. Yes.

Q. At least four inches wide?

A. It was at least four inches wide.

Mr. Cluff : Now, I will ask that this photograph

be marked the next exhibit—that will be F, I guess.

Q. And, while we are about it, I will show you a

third photograph, which shows the guard rail and

the mark on the side of the ship just forward of

the bait tank discharge pipe; and just under that

pipe I see a slight splintering of the guard. Is that

where the Taiyo struck the guard rail ?

A. Yes.

Q. And that's just about at the point where

the—under the black mark running down the white

painted side? A. Yes.

Q. I will indicate that point with an arrow here,

and ask that this be marked next exhibit—that will

be a.
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Now I wonder if you will take the models here,

,Mr. Alioto, and lay out a couple of drawings that

will show the positions of the vessels. And, with

your permission, Mr. Black, [272] at the same time

I will see if I can orient the directions here from

the chart. Now, Mr. Alioto, on this piece of paper

here, will you first take the pencil and draw in the

school of fish towards which the Dependable was

proceeding, and did finally proceed to, at the point

of the collision. Just draw a little circle some-

where to represent the school of fish.

(Witness marks.)

Q. And let's mark that—these models are a little

larger, so draw that circle about like that, and mark

it "school." Now, will you take one of the models

and locate the position of the Dependable when you

first sighted the school of fish.

(Witness places model.)

Q. Now, at that point, we will draw a line

around the model and mark that *'D." Now, the way

you have laid the model shows not only the posi-

tion of the Dependable with relation to the school

of fish but approximately the heading of the De-

pendable at that time. A. Yes.

Q. Now, will you at the same time show the

position of the Taiyo ?

(Witness places model.)

Q. Now, I have outlined that position around

the model and marked that "T." Now, have you

indicated not only the position but the approximate
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heading of the Taiyo [273] as you observed her ati

that time? A. What's that?

Q. That is the heading—the way you have put

the model down is the way the Taiyo was headed

with reference to your vessel?

A. Yes, at that time.

Q. And the distance between the two, I believe

you have testified, was around half a mile ?

A. Yes, sir.

Q. And this—which we will now offer as Claim-

ant's Exhibit H—shows the position of the vessels

when you first sighted the school of fish ?

A. Yes, sir.
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Q. Now, Mr. Alioto, let's take the same orienta-

tion here, the same location for the school, and will

you now place the positions of the vessels—first the

Dependable and then the Taiyo, as they were at

the time you were approaching the school and ob-

served the Taiyo stop and throw bait.

A. (Witness places model.) That's the De-

pendable.

Q. This is the Dependable.

A. Just when the Taiyo stopped the first time?

Q. Yes, when the Taiyo stopped and started to

throw bait. A. Yes, that's the Dependable.

Q. Now, this is the Dependable. Now, when the

Taiyo [274] stopped, and started to throw bait,

what was her relative position? Will you put the

model in her position. A. Right there.

Mr. Cluff: That will be the next exhibit, I.

I
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Q. Now, a third one. Will you fix the models,

first in the position for the Dependable and then

for the Taiyo, as they were at the time you saw

the Taiyo turn toward the Dependable. As I recall

your testimony, you testified the Dependable shut

off her engines and drifted into the school and

started throwing bait. Get the Dependable at that

relative position. A. Here.

Q. The models are out of proportion, of course.

A. That model is too big.

Q. Yes, it's too big for the school, but we are

just trying to get their position. Now for position

only, without relation to the size of the ship and

the size of the school, we will put the Dependable

in the position now indicated. Now, will you locate

the position of the Taiyo as you saw her after she

had turned towards you.

A. (Witness places model.) That school of fish

was always going easterly.

Q. That is, the school of fish was moving slowly

easterly ? A. Yes.

Q. About how fast do those fish travel, give us

an [275] idea.

A. Oh, I don't know, very slow; that would be

hard to tell, how fast the fish were moving.

Q. Could you suggest as much as a mile an

hour 1 A. About that, I would say.

Mr. Cluff: I didn't get this marked. That is
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Q. Just one last drawing, Mr. Alioto,—that is

the positions of the vessels at the moment of im-

pact. Now, will you put in the Dependable and the

Taiyo as they were just at the time they came

together.

(Witness places models.)

Mr. Cluff: Let's see, I will have to move that for

a moment, Mr. Black, if I may, just imtil I get this

line drawn in.

Mr. Black: That's fine.

By Mr. Cluff:

Q. Now, will you put in the Taiyo again, fix the

models.

(Witness places models.)

Mr. Cluff: That will be ''K".

Q. All right, now, take up the story again, Mr.

Alioto. Will you begin after you came back up,

after finding out that the Dependable wasn't leak-

ing, and tell us then with reference to the Depend-

able where was the Taiyo.

A. At the stern of us, on the starboard side.

Q. And about how far away? [276]

A. About half a block—not quite—about two

hundred feet away.

Q. And did you do an\i:hing about communi-

cating with the Taiyo then ?

A. Yes, we w^ent over there.

Q. You say '*We went over "

A. The boat.

Q. And then did you do anything further?
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A. Couldn't do anj^hing.

Q. Did you go over to the Taiyo in a skiff?

A. Oh, later, yes.

Q. That was later?

A. Yes, I went over with the boat, with the De-

pendable.

Q. And how close did you get to the Taiyo

then?

A. Oh, within ten feet of them, ten or fifteen

feet.

Q. Did you have any communication with her?

A. Tried to talk to them. They stayed mum,

they wouldn't talk. Tried to get hold of the en-

gineer, and he wanted us to—he said his boss

wanted us to get close as we can to them, couldn't

do it, there was swells there.

Q. There was a little swell running?

A. A slow^ high swell.

Q. That engineer, that is the Taiyo 's engineer,

he is a Mexican, is he? A. Yes. [277]

Q. He speaks some English?

A. Yes, sir.

Q. And what other conversation did you have

with him?

A. Hardly any, because he was too busy taking

stuff—all their stuff from the boat off—he had the

speed boat.

Q. The Taiyo had put her speed boat in the

water ? A. Yes, as soon as they hit.

Q. And the engineer was in the speed boat?



J, Imalmshi, et al. 301

(Deposition of Joe Alioto.)

A. Yes, he was running the speed boat.

Q. And your communication was just calling

back and forth? A. That's all.

Q. Did he ask you to do anything except to come

closer ?

A. He asked us if we could rig up a pump to

extend over to them, but there was no way in the

world to rig up the pump.

Q. Did you observe at that time whether the

Taiyo was discharging w^ater from her bait tank?

A. No, they had emptied them, as soon as they

hit them had emptied the tanks.

Q. Did you see them discharge from the tanks?

A. I didn't, but my cousin did.

Q. Now, the question is When you got close to

the Taiyo the bait tanks had been discharged?

A. Yes. [278]

Q. And the speed boat was in the water ?

A. Yes, sir.

Q. Were there any other vessels around at the

time?

A. There was, but there w^as none of them then,

they come after it happened.

Q. At the time you came close to the Taiyo, as

you have just testified, w^ere any other vessels

around ?

A. The Sacramento was just coming up then.

Q. The Sacramento is a tuna boat operating

out of San Diego also ? A. Yes, sir.
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Q. And were there any other boats besides the

Sacramento in the vicinity?

A. There was the Sea Tern to the port of us—to

the starbard, I mean,

Q. Any other boat?

A. about a block and a half away from the

Taiyo.

Q. That is the Sea Tern.

A. They were pulling in their net, purse seine

net.

Q. Did you notice at any time a small Japanese

boat, the Yoshino?

A. The Yoshino, yes, they were fishing quite a

ways from us.

Q. Did they come up at that time ?

A. They come up right after.

Q. And, at the time you were alongside the

Taiyo, had [279] the Yoshino come up yet ?

A. Came up a few minutes later.

Q. Did you observe any oil drums on the Taiyo?

A. Yes.

Q. And where were those drums?

A. Right in the bow of the Taiyo, all around her

bow, up to the galley towards the stern.

Q. On both sides? A. Yes.

Q, Were any of those drums moved after the

collision? A. No, sir.

Q. Now, after your talk with the engineer, what

else took place?
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A. I called one of the fellows from the Sacra-

mento to come pick me up with the skiff. He came

over and picked me up, and I went and looked on

their bow, of the Taiyo, but it was already down.

Q. That is, the Taiyo had begun to sink?

A. It was already about two or three feet down,

on account of them fellows emptying their bait

tank so quick when there was no need to.

Mr. Black: I move to strike the latter part as

being a conclusion of the witness.

Mr. Cluff : It may go out.

Q. Did you have any conversation with anybody

aboard the Taiyo at the time you got into the skiff

and [280]

A. No, sir, tried to talk to them, but all Japs

and they wouldn't talk, just talk in their own

tongue to one another.

Q. What were they doing on the Taiyo at the

time you were in the skiff, that you could see?

A. The captain and another fellow down there

trying to calk up the bow.

Q. That is, they were going into the water, over

the bow? A. Yes, sir.

Q. Could you see any of the other activities

going on in the Taiyo?

A. In the meantime all the rest of the crew were

taking their stuff off and throwing on to the Yo-

shino.

Q. The Yoshino had come up? A. Yes.
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Q. How long- was it after the collision that you

got in the Sacramento skiff and went over ?

A. About ten minutes.

Q. All right, now, just tell us what happened

after you went back to your owii vessel.

A. After I went back to the Dependable we

started towing it—we got the Taiyo's tow line and

started towing it.

Q. How was that arranged? Did somebodj^ ask

you to tow, or did you offer to tow, or how did it

come about ? A. I offered to tow him. [281]

Q. And how did you communicate with him?

A. AVitli the engineer.

Q. Just tell us, in a general way, what conver-

sation took place.

A. Well, the engineer come up, I told the en-

gineer ready—whenever you are ready, to start

towing—why, just give us the line and we will start

towing you.

Q. What was done?

A. AYlien they were ready they tied the tow line

on the stern of the boat, their stern.

Q. On their stern. Just tell us, generally, what

happened from then on.

A. We tied the tow line to our stern and started

towing them, only started towing them then the

tow line broke.

Q. Go ahead.

A. After we stopped we tried it again, the tow

line broke again.
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Q. Both of these times you were trying to tow

by the stern? A. Yes, sir.

Q. All right, go ahead.

A. Then they put the tow line up in the bow,

made it in three—doubled the tow line in three,

starting towing it for a while, got under way for

about half an hour I guess, then that broke. All the

time the Taiyo was still sinking [282] little by little.

Q. Sinking at the head? A. Yes.

Q. How long did you tow the Taiyo altogether?

A. Towed altogether about Ave hours, I guess,

four or five hours.

Q. And this third time that you fastened on to

the bow, how long did you tow then before the tow

line broke?

A. Then we towed, oh, about an hour I guess.

While we were towing I told the engineer, yelled

over, to have whoever was on the boat—there was a

few fellows still on the boat—to start throwing

their oil drums overboard.

Q. You yelled to them to start throwing their oil

drums overboard? A. Yes.

Q. And did they do so ? A. Yes.

Q. Then go ahead and tell us just what hap-

pened.

A. While they were doing that the tow line broke

again and she started sinking fast. Then we towed

them again, hooked on their line, got their line in

four, the tow line in four, and we towed them quite

a while like that, until she started sinking at the
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bow ; then she broke again, and we offered them our

cable—and then I was talking to the captain him-

self, Jinzo

Q. That is Jinzo Imahashi? [283]

A. Yes.

Q. Does he speak any English ?

A. He w^as speaking a little.

Q. What conversation did you have with him?

A. I told him better put our cable on the boats

instead of that line, because the line won't last no

more anyway, broke three pieces.

Q. What did he say?

A. He said, ''No, no, no use, let it go.''

Q. You spoke of your cable. What sort of line

was that?

A. I think it's about three-quarter-inch cable.

Q. And what material is it made of ?

A. Steel.

Q. And how long?

A. About eighty or eighty-five fathoms.

Q. So then, what took place? By the way, let

me ask this question: Toward where were you tow-

ing? A. Cape San Lucas.

Q. That is the town of Cape San Lucas?

A. They wanted to be towed there.

Q. Now^, after you left the Taiyo—or, after the

tow line broke for the last time, then what hap-

pened ?

A. Well, they just stand by there for a while,

until about five o'clock that evening. Then Jinzo
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and three other fellows, they wanted to be left with

the motorboat [284] with the Taiyo there, to w^atch

it, while I go to Cape San Lucas, they wanted to go

pick up all their stuff that they had put on the

Yoshino. The Yoshino had left and gone to Cape

San Lucas.

Q. Did you take some of the members of the

Taiyo 's crew to Cape San Lucas in the Dependable ?

A. Yes.

Q. What happened there ?

A. They went over there, and they wouldn't let

us enter port; so we had to go back, picked up the

members of the Taiyo there. In the meantime the

Van Tuna had come.

Q. She had come up to the Taiyo?

A. Yes.

Q. The Van Tmia is another clipper?

A. A Japanese boat.

Q. So, when you went to Cape San Lucas did

you g^t the Taiyo 's stuff off the Yoshino?

A. Yes.

Q. And brought it back on the Dependable to

the scene of the wreck? A. Yes.

Q. Now, as I understand, Mr. Alioto, you then

came back to the wreck and the Van Tuna was still

standing by. And then where did you proceed after

that? A. Went in to San Jose del Cabo.

Q. Did you take any of the Taiyo 's crew with

you [285] into San Jose del Cabo? A. Yes.

Q. Did you leave any of them at the wreck?
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A. Yes.

Q. They were in their power boat then?

A. No, we left the Van Tuna there.

Q. They were on the Van Tuna ?

A. When we came back from Cape San Lucas

they were tied up to the stern of the Van Tuna.

Q. When you say ''they were tied up "

A. The speed boat.

Q. So then you proceeded with some of these fel-

lows to San Jose del Cabo and left others with the

Van Tuna at the wreck?

A. Left two fellows, I think it was.

Q. After you got to San Jose del Cabo what did

you do?

A. When we got into San Jose del Cabo we re-

ported it over there.

Q. You were what?

A. Reported it to the

Q. Reported it to the Mexican authorities.

A. Yes.

Q. And what did they have to say, if anything?

A. As soon as they got hold of us in there they

wouldn't let us go any more, started to wire Mexico

City about it. [286]

Q. They held you in port and told you not to

leave without permission? A. Yes, sir.

Q. Then the next day it was, was it not, or the

day after, that the Van Tuna came in and reported

that the Taiyo had sunk?
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i A. Yes, next morning.

! Q. You didn't go back to the Taiyo?

A. No, they wouldn't let us leave.

Q. Did you and the other members of the crew

—

you went before the Port Captain, and he conducted

some kind of an investigation, and you made some

statements there? A. Yes.

Q. And Imahashi did the same thing. Now, when

were you released from San Jose del Cabo by the

Mexican authorities? Refresh your recollection—if

you have any doubts—from your log.

A. Released three days later. The only way we

got away from them was we started telling them

that we were running out of ice and would loose

our load of fish, that we had to get back to the port

of San Diego right away.

Q. So, they finally let you go, without waiting

for a wire from Mexico City? A. Yes.

Q. Now, did you bring the Taiyo's crew back to

San Diego on the Dependable ? [287] A. Yes.

Q. How many of them were there? Sixteen?

A. Fourteen or sixteen, whatever it was.

Q. And did you also bring back any of their

gear?

A. All of their gear—speed boat—skiff.

Q. Just tell us, in a general way, what you

brought back with you.

A. Brought back all their gear, all their belong-

ings, their speed boat gear.

L^^
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Q. And clothing, bedding*?

A. Clothing and bedding?

Q. Food? A. Food.

Q. The power boat and skiff and various other

odds and ends? A. Yes.

Q. How did you manage to take care of them on

board the Dependable? Where did they hang out?

A. We gave them half of the boat, towards the

stern, the bait tanks, to live in.

Q. Where did you stow their gear ?

A. All over the boat. The speed boat was on top

of the hatch; the skiff was tied up on the side of

the—in the alleyway of the tanks.

Q. Well, you left down there, and arrived in

San Diego July 23, wasn't it? [288] A. Yes.

Q. Now, on the morning of the collision, that is

July 16, what were your immediate plans for fish-

ing, where were you going and what were you try-

ing to do?

A. That was supposed to be our last stop, we

were almost out of bait ; we were going to go to Mag-

dalena Bay for bait.

Q. How long had you planned to stay on Gorda

Bank, all the day of the 16th or part of it ?

A. We were going to stay there until we run

out of bait.

Q. And then you were going to Magdalena Bay
for more bait?

A. Then going to go to Magdalena Bay for more

bait.
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Q. And from Magdalena Bay where did you

plan to go ? A. Uncle Sam Bank.

Q. On account of the collision and the events

you have testified to, you then returned to San

i Diego ? A. San Diego.

Q. About what quantity of fish had you on board

at the time of the collision?

II

A. About forty-five ton.

Mr. Cluff: It is stipulated that, if called as a

" witness, the tally man of the Westgate Sea Prod-

ucts Company would testify that the Dependable

turned in at the cannery on her return about July

23, 1938, or as soon as they were [289] unloaded,

approximately 34% tons of yellowfin tuna and 7%
tons of skipjack.

Mr. Black.: So stipulated.

By Mr. Clufe:

Q. Was there any possibility of fishing on the

way home, when you came home with the Taiyo's

crew ? A. No.

Q. Why not?

A. We couldn't fish. The Japs were living in the

tanks, the speed boat on the hatch, all their grub

and clothing and everything, the boat was just

packed ; we could hardly move around the boat as it

was, w^ithout trying to fish.

Mr. Clufe: That's all.

Cross Examination

By Mr. Black:

Q. How long have you been fishing for tuna, Mr.

Alioto?
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A. I have been fishing for tuna about six years.

Q. During that time were you using a bait boat

or a purse-seiner, or what type?

A. A bait boat.

Q. Was this the first trip that this vessel hadi

made on tuna fishing? A. The Dependable?

Q. Yes. [290] A. Yes, sir.

Q. Prior to that, what sort of fishing had she

been engaged in? A. Before that?

Q. Yes. A. Sardine fishing.

Q. You joined the Dependable, I think you said,

about June of this year ? A. Yes, sir.

Q. Before that, you were on other vessels? This

is the first time you had been connected with the

Dependable, is that right? A. Yes.

Q. Do you know whether the crew of the De-

pendable were all new men or had they been on the

Dependable when she was a purse-seiner ?

A. I think there were about four men that was

on when she was for sardines.

Q. And stayed with her when she was converted ?

A. Yes.

Q. The rest were new men, is that right ?

A. The rest were tuna men from San Diego here.

Q. Which four men, if you know, were the men
who had stayed with her?

A. Frank Alioto, Senior; Frank Alioto, Junior,

Lawrence Alioto, and Jack Sardina—and, Philip

Foss, the [291] engineer.
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Q. If you know, approximately how long were

' those five men connected with the Dependable dur-

ing the period she was operating as a purse-seiner?

A. I wasn't on her then.

Q. So, you don't know that?

A. Except for the owners—Frank Alioto—the

Aliotos have always been on it, the three Aliotos.

Q. Now, Mr. Alioto, referring to the chart which

has been offered in evidence and on which you indi-

cated your approximate position at about the time

the collision occurred, how do you fix: that position"?

A. What do you mean how do I fix ?

Q. How do you determine that you were in that

spot rather than some other spot?

A. Because w^e were fishing right on the bank, on

the Outer Gorda bank.

Q. Well, the Outer Gorda bank, Mr. Alioto, is I

presume this area marked with the dotted line?

A. Yes.

Q. And that is about three miles in extent, or so,

is it not?

A. I don't exactly remember how long it is.

Q. Well, something on that order.

A. Something.

Q. And how do you know at what part of those

three [292] miles your vessel was located ?

A. Was landmarks on shore.

Q. Did you take any bearings on anything with

your compass?
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A. No, but I know just about what it is, I have

fished there so long.

Q. How kmo' have you fished there ?

A. I been fishing- on that bank about four years,

that part right there anyway.

Q. But you took no cross bearings on any object

with your eoni])ass that would give you a definite

fix as to your position?

A. No. I knew I was on the bank, though.

Q. And that is just an estimate, based on your

general familiarity with the location ?

A. Yes.

Q. And doesn't pretend to be an exact location

that could be used to locate a definite spot?

A. I don't quite understand.

Q. I mean to say you couldn't imdertake to

direct anyone to a point within a very short dis-

tance of the place you were, by description; it is

just a rough estimate as to where you were. Isn't

that right? A. Yes.

Mr. Cluff: There will be no contention other-

wise, Mr. Black. The cliart was marked just for

the purpose of [293] locating the general area and

the relative positions of the boats.

By Mr. Black:

Q. Now, durmg the course of the morning be-

fore ten o'clock were you fishing in any general

direction, or were you circling aromid, or what was

your general course that morning?

A. How was that?
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Q. During the morning, prior to ten o'clock—

I

understood you started fishing about daybreak

—

during the course of your fishing operations was

your vessel headed in any one general direction, or

circling around, or do you know what you were

doing? A. Circling around.

Q. You were making no direct progress in any

one direction A. No, sir.

Q. such as working gradually north or

southerly ?

A. Just working all around the bank.

Q. Over how wide an area, do you think ?

A. Oh, I would say ten minutes this way and

ten minutes down this—just making sort of a cruise

about the bank, going back and forth.

Q. Do you think you covered as much as three

or four miles in any one direction?

A. No, because when you are on the bank you

run slow, [294] always looking for fish.

Q. Now, when you say that you first observed

this school of fish in a northeasterly direction from

your position, how do you determine that ?

A. What do you mean?

Q. Well, did you look at the compass to find out

how the ship was heading?

A. Just glanced at it once in a while. My uncle

was at the wheel. I w^as at the controls.

Q. Well, you are the one that is testifying now^,

not your uncle. When you made these sketches, you

put in the first place the vessel heading slightly east
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of north and the school of fish a little bit north of

east from you. What I am getting at is how do you

fix those directions?

A. According to the way the fish were running.

Q. How do you know, for instance, that your

vessel was heading in a northerly direction?

A. I would glance at the compass once in a

while, to be sure we were still going for them. At

times you lose sight of them, in case fish go down,

and you get to about that spot and start throwing

bait and sometimes the fish come up.

Q. Did you look at the compass at the very time

that you saw this school of fish that we are talking

about this morning? A. Yes. [295]

Q. You are sure of that ? A. Sure.

Q. And your vessel was headed how?

A. About 75 east, or northeast, whatever it is.

Q. I mean when the school were first spotted.

A. Do you mean the course I had then, before

I saw the fish ?

Q. Yes. A. About north.

Q. Are you telling me that now from what you

actually saw in the compass then ?

A. I didn't look at the compass right then, but I

know how the ship was laying.

Q. My question was whether you determined

the ship's heading by an examination of the com-

pass at that time when the school of fish was first

spotted. A. I don't quite understand that.

Q. Well, you seemed to understand your own
counsel pretty well, Mr. Alioto. The question is



J. ImahasJii, et al. 317

(Deposition of Joe Alioto.)

simple enough. I asked you whether, at the time the

school of fish was first spotted A. Yes.

Q. you actually looked at the compass to de-

termine how your ship was headed at that moment.

A. When we saw the school of fish, yes.

Q. Now, your testimony is you actually looked

at the [296] compass then? A. Yes.

Q. And just what was your heading?

A. To go for the fish was 75 on the compass.

Q. I asked you how your ship was heading.

A. Do you mean before I turned to the fish?

Q. Yes, when you first spotted the school of fish.

A. I was headed north. When I saw the fish I

turned around and headed for the fish.

Q. And your testimony is that you actually

looked at the compass first to see that the ship was

heading north at the time the school of fish was

spotted ?

A. Naturally, when you start to turn you see

what course you have got on there, and you turn

towards the fish, you are watching the compass as

it goes around.

Q. You were handling the controls. I am not

asking you what you would naturally do. I am ask-

ing whether or not you did in fact look at the com-

pass. A. I did.

Q. And the ship was headed north ?

A. Yes.

Q. Exactly north, magnetic north?

A. Yes, sir.
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Q. And at that time did you also observe the

Taiyo, at that very moment, before you turned

around ?

A. I headed for the fish and then I turned

around [297] and looked.

Q. After you headed for the fish? A. Yes.

Q. And the Taiyo was at that time headed in

what direction?

A. It was starting to turn for the fish, too.

Q. That is the first you observed of the Taiyo?

A. Yes.

Q. And she was headed in about the same direc-

tion you were ? A. For the fish.

Q. And that's the first time you really noticed

the Taiyo? A. Yes.

Q. Then how do you know she was heading in a

northwesterly direction if at the first time you

observed, Mr. Alioto, she was heading in the same

direction you were?

A. That's the first time I noticed after we

started up.

Q. Well, did you see her turn around?

A. After we turned around I looked around and

she was already started up and turning to.

Q. Was she turning or had she already turned?

A. She was turning for the fish, happened to

spot them, too.

Q. And you say she was about half a mile away
from [298] you, and the school of fish was also

about half a mile away from you ?
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A. Yes, half a mile or three-quarters of a mile.

Q. And you kept your speed until just before

you approached the school, is that right %

A. Yes.

Q. You made no other change in your engine

until you shut her off and coasted in on your mo-

mentum? A. Coasted in.

Q. Now I think at that time it was that you

said that you saw the Taiyo throwing out bait?

A. Just before we got to the fish.

Q. Just before you got to the fish. And how far

was the Taiyo from the school at that time ?

A. Oh, about two blocks—two and a half blocks

away.

Q. Is it customary for vessels to throw out bait

a couple of blocks away from the school ?

A. The school is moving, see; and, as the school

is moving it leaves a wake in the water, and some-

times lots of boats get fooled that way, they think

there is fish there and the fish are way up ahead.

Q. The school was moving in an easterly direc-

tion, as I understand it. A. Yes.

Q. Away from you and away from the Taiyo, is

that right?

A. We were always headed right for the fish,

while the [299] school moving, we kept them right

on our bow.

Q. Well, the Taiyo was further away from the

wake left by the school than you were ?

A. Yes.
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Q. They weren't anywhere near the wake or the

school, if your statement is correct.

A. We were on the side of the wake.

Q. Well, if your statement that the school was

moving easterly is correct, then you were prac-

tically following right along the wake left by the

school.

A. As the fish move, you just got to keep follow-

ing; you don't keep same course from then on.

Q. And the Taiyo was very much to the south-

erly of that position?

A. Yes, starboard side, on the stern.

Q. There wasn't any wake around the Taiyo

then, when she started to throw out bait f

A. Sure there was.

Q. Now, I refer you to this exhibit you made,

Exhibit I, which I think you said indicates the

position in which your vessel was, in which the

school of fish was, and in which the Taiyo was at

the moment you observed them throwing bait out.

A. Yes, the school of fish just moving like that.

Q. Well, that's a northeasterly direction, not in

an easterly direction? [300]

A. Well, whatever it is.

Q. So that do you want to revise your statement

now that the movement of the school was in an east-

erly direction? It was in a northeasterly direction,

is that right?

A. Well, according to this—you can't go very

much by it.
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Q. Well, you made it for us to go by.

A. Yes, I mean by the way these compass marks

are here.

Q. Well, you are not very sure of the compass

directions, are you ? A. Sure I was.

Q. As a matter of fact, the school doesn't travel

in any one regular direction?

A. The compass course I gave you was when we

first started for the fish.

Q. Then, as the fish keep moving, you pay no

attention to the compass, you go after the school ?

A. You look at the compass—you are moving

with the fish.

Q. You saw the fish at all times? A. Yes.

Q. And your boat was headed for the school?

A. If this fish would have went down, we would

have went where the fish would have been—w^here

we figured to be—and stopped. [301]

Q. Well, as long as the school is in sight you

don't have to worry about what the compass head-

ing is on ? A. No, that 's true.

Q. So what you w^ould have us believe is that

the Taiyo were fooled by the fact that the wake of

the school had passed by them, leading them to be-

lieve that they w^ere right at the school when they

were not, in fact. Is that right?

A. Yes, sir.

Q. That's the reason, you think, that they were

throwing bait out at that stage? A. Yes, sir.

Q. You had not begun to throw any bait at that

time? A. No, sir.
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Q. Now, when you saw the Taiyo when she was

throwing bait out, was she practically stopped in

the water then?

A. No, just coasting, she had stopped, her en-

gines was idling, and w^as just coasting.

Q. And you kept running on your momentum,

you didn't start up your engines again at that

stage ? A. No, we kept going for the fish.

Q. Were your engines still running*?

A. Ours was, yes. The Taiyo 's engines stopped

when they stopped to throw bait.

Q. Were you still running at three-quarters

speed ?

A. Yes, we were still going up to the fish. [302]

Q. How long before you actually got up to the

school was it that you stopped your engine?

A. Oh, about when I was about seventy-five to a

hundred feet away from them.

Q. At that time was the Taiyo still drifting?

A. No, they had started up and were coming for

the fish.

Q. Now, referring to Exhibit J. That represents,

as I recall it, the position in which you were when

you had your engines stopped and you observed the

Taiyo was headed directly for you. Is that correct ?

A. Yes.

Q. Did the Taiyo seem to change her speed at

any time after that time imtil the collision ?

A. I didn't notice any; all I noticed, she was

coming full speed for us all the time.
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Q. And there was no change at all from that

situation until the collision occurred?

A. Until they got just about on top of us. I

looked at the man at the wheel, and he started

fooling aroiuid with something there, I couldn't see

what he was doing. In the meantime my uncle had

turned his wheel hard to starboard and I put her

full speed ahead.

Q. But you saw nothmg at all that would indi-

cate any change in the speed of the Taiyo until the

collision occurred? [303] A. No.

Q. Even a short time before the collision?

A. As I told you, as soon as I saw it was almost

on top of us I put full speed ahead. Then, when

she hit, I saw a big black puff of smoke on the

smokestack.

Q. That was just when she was hit, was it?

A. Just about, yes, about a second or so before

she hit, because I was looking back there after I

put full speed.

Q. Do you recall testifying before the ''C" Ma-

rine Investigation Board, Mr. Alioto, at San Pedro,

on September 28, 1938? A. Yes.

Q. I refer to page 18 of the transcript of the

testimony taken at that time, and I will ask you

whether you recall giving the following answer to

the following question: Page 18. Question: ''About

what speed was the other vessel approaching you

at?" Answer: ''Full speed, didn't seem to slow

down at all except when w^as about twenty feet, be-

fore he hit us, was still the same way; just before
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hit us, bunch of black smoke come out, is all." Do

you recall giving that answer? A. Yes.

Q. Was your testimony correct on that occasion?

A. This one here ?

Q. Yes. A. Sure. [304]

Q. You must have seen something then that in-

dicated that she was slowing down when she was

about twenty feet away from you.

A. That's what I say, a big black puff of smoke

after she was on top of us about twenty feet away,

as I say there a few seconds before.

Q. Is that the only thing that indicates to you

that her speed was being changed? A. Yes.

Q. And you were practically dead in the water?

A. Almost.

Q. You hadn't picked up any speed at all?

A. Didn't get a chance to.

Q. And she rammed you head on? A. Yes.

Q. Practically at right angles?

A. Yes, straight.

Q. And the force of the blow was very severe,

was it? A. Sure.

Q. And it was a straight, head-on blow, is that

correct ? A. Yes.

Q. And the damage she did by a straight, head-

on impact is represented by these pictures? Is that

correct? A. Yes, sir.

Mr. Black: That refers to Exhibit G and Ex-

hibit F.
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Q. And your vessel was slowly swinging to star-

board [305] at the time the collision occurred?

A. Yes.

Q. But she was very sluggish because she had no

way on her? A. Yes.

Q. You couldn't see the starboard side of the

Taiyo at any time before the collision, could you?

A. I don't recall it.

Q. And your racks are all on the port side of

your vessel? A. Right.

Q. It is not possible for you to fish from the

starboard side?

A. No, sir, we have no racks there.

Q. And you don't know, from your own knowl-

edge, whether any of your men were on the fishing

racks or not, just before the collision occurred?

A. They were just about ready to get in there.

Q. How do you know that, Mr. Alioto ?

A. Because the fish were jumping all around the

boat.

Q. Well, could you see the men?

A. I saw him.

Q. Where did you see him?

A. Standing in the boat, ready to get in his rack.

Q. And ''him" refers to whom?
A. My cousin Frank. [306]

Q. That is Frank Alioto. And where was he

standing ?

A. On the port side, in back of the tank.

L.-„
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Q. You saw him from your position in the wheel

house, did you? A. Yes, sir.

Q. And that was the only man you actually saw

yourself ?

A. Just saw the heads of some, they were fur-

ther up.

Q. But, from your position, could you see

whether or not anybody was on the fishing racks?

A. No one was in the racks yet, they were just

read}^ to step in them.

Q. If they had been there could you see them

from your position? A. Yes, sir.

Q. And fish were jumping on both sides of your

vessel ? A. Yes.

Q. Do you know if, just before the collision,

there was any change in the wheel, that is the helm

or steering of your vessel?

A. No, because we were stopped—slowed down,

just drifting there.

Q. The only helm movement, then, was the hard

right, and that was given just before the collision?

A. Yes, sir.

Q. You saw your uncle make that movement

yourself, did you? [307] A. Yes, sir.

Q. You saw him holding that hard right rudder,

right at the time of the impact ?

A. When it hit, yes.

Q. Then after that, what happened, what move-

ment of your vessel occurred?

A. After it hit?
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Q. Yes.

A. Just stopped the engines.

Q. Any change in your helm?

A. No, just let it go.

Q. Holding her hard right rudder—or, did you

stay by your wheel ?

A. No, just let it go, we were already hit then,

there was no use touching the wheel any more.

Q. You kept your rudder hard right, is that

right %

A. That's where it was and that's where it

stayed.

Q. When did you change it after that?

A. When we went over to the Taiyo.

Q. And which way did you go to go to the

Taiyo?

A. Starboard, kept it the way it was, because

she was already turned.

Q. You didn't turn left at any time in the im-

mediate vicinity of the collision? A. No.

Q. You are sure of that? [308]

A. Not after we were hit.

Q. You just kept your right wheel?

A. Yes.

Q. How far away from the Taiyo did your ves-

sel get after the collision?

A. About 50 or 75 feet away.

Q. And that was the furthest you got away from

her until you actually started towing operations?
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A. Then we went right up, after I saw there

was no leaks on the Dependable or anything.

Q. And you were within 50 or 75 feet of her all

during that period?

A. When we hit that's how far apart we drifted;

then I went right up to it.

Q. And how long do you think it was after the

collision that you went right up to her ?

A. Five minutes, I guess,—about three or five

minutes.

Q. And by that time they had already gotten

their power boat in the water ?

A. They were just putting it in as we got there.

Q. And what were they doing with the power

boat?

A. They started to loading all their belongings

on it.

Q. And you think that was in two to five minutes

after the collision? A. Yes.

Q. And was it after that, that you saw the cap-

tain [309] dive over the side ?

A. While some of them were taking the speed

boat over, the captain dove overboard, him and

another fellow.

Q. Was that before or after the speed boat was

actually in the water? A. Before.

Q. How long before?

A. Just a few minutes or seconds, whatever it

was.
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Q. How many times did you see the captain dive

over the side ?

A. Just once, and he stayed there.

Q. Well, you must have seen him come up some

time?

A. Well, naturally—excuse me—he came up all

right, and he started hanging on the how of the boat.

Q. You didn't see him dive more than once?

A. Then he was diving up and down, calking it,

coming up for air.

Q. What was he using to calk with ?

A. A screwdriver and some rags.

Q. Did he have his goggles on?

A. I don't remember.

Q. How long after the collision was it, do you

think Mr. Alioto, before you actually started tow?

ing?

A. About half an hour or three-quarters.

Q. The equipment that was used was all the

Taiyo 's gear, was it not ? [310]

A. Yes. We offered them our tow line at first,

but they already had theirs ready.

Q. What kind of tow line did you have?

A. Cable.

Q. This wire that you are talking about—you

didn't have any Manila line?

A. Yes, they had it.

Q. I say you didn't have any Manila line on

your ship? A. No, we didn't hand it to them.

Mr. Cluff: I don't think he understands the

question.
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By Mr. Black

:

Q. Your vessel didn't have any large Manila line

that was suitable for towing, just the wire, is that

right? A. That cable and anchor chain.

Q. Do you know what Manila line is ?

A. Yes.

Q. You didn't have any large Manila line?

A. No.

Q. Well, the towing operations took a good deal

of time, didn't they, to get rigged up and arrange,

and all that? A. Yes.

Q. And I think you said that your various at-

tempts lasted over a period of four to five hours,

before the Taiyo was left? A. Yes. [311]

Q. And how long a distance altogether, do you

think it was, that you succeeded in towing the

Taiyo?

A. Oh, I should say about ten miles, I think.

Q. All in the general direction of Cape San

Lucas? A. San Lucas.

Q. You didn't make any suggestion with refer-

ence to the way in which the tow line should be

rigged up or anything of that kind ?

A. My luicle was trying to tell them how to tie

it, but they wouldn't pay any attention, they just

tied it their own way.

Q. But you personally had nothing to do with

that, is that right?

A. No, they were tying all their own lines, they

didn't want no help.
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Q. How much bait did you have left in your

tanks at the time the collision occurred ?

A. About twenty or twenty-five scoops.

Q. And how long would that normally last if the

fishing was good?

A. Just one school of fish.

Q. So that you would have to go for bait very

shortly after the collision, in any event ?

A. Yes.

Q. How far is it to Magdalena Bay from the

place where the collision occurred ? [312]

A. Oh, I don't know exactly; it takes about

twenty-three hours.

Q. And that was the only place you could have

gone for bait ?

A. That's where we were going to go.

Mr. Black: I think that's all.

Mr. Cluff : Just one question, Mr. Alioto.

Redirect Examination

By Mr. Cluff:

Q. Who did the navigating on the Dependable?

A. Bill Robins.

Q. And what was his job, besides navigator?

A. Operator—wireless operator.

Mr. Cluff: I think that's all.

(At this time a short recess is taken.)

Mr. Cluff: We will have to use the interpreter

on the next witness.

(At this time one Frank Buono, of San Diego, is
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duly sworn by the Notary-Reporter to act as

English-Italian interpreter.) [313]

tt

JACK SARDINA,

called as a witness for and on behalf of Respond-

ent Claimant and Cross-Libellant Mary Alioto, and

being first duly sworn through the interpreter, tes-

tifies through the interpreter as follows

:

Direct Examination

By Mr. Clufe:

Q. Your name is Jack Sardina?

A. Yes, sir.

Q. And where do you live?

A. 1949 India Street.

Q. In San Diego? A. Yes.

Q. And what is your business?

A. Fisherman.

Q. And how long have you been engaged as a

fisherman? A. Ten years.

Q. You have been a member of the crew of the

Dependable for a considerable time?

A. Yes, sir.

Q. How long?

A. Ever since he bought the boat.

Q. And how long ago was that?

A. About two years.

Q. Now, you were on the voyage beginning on
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July 1, 1938, when she went south from San Diego

for tuna"? [314] A. Yes, sir.

Q. Now, on the morning of the collision, on July

16—the collision with the Taiyo—where were you

stationed on the boat a little before ten o'clock in

the morning? A. On the mast.

Q. And what was your business on the mast-

head! A. Look for fish.

Q. Now, about a little before ten o'clock the

Dependable had just finished fishing a school of fish

and had started up, and you were on the masthead

at that time ? A. Yes, I was on the masthead.

Q. And did you sight then—or, did you see an-

other school of fish? A. Yes.

Q. By the way; could you see the land?

A. Yes.

Q. And in what direction from the Dependable

was that school of fish? A. East.

Q. And about how far away?

A. By sight I would say half a mile.

Q. And did you, at about the time you saw that

fish, see the boat Taiyo? A. Yes.

Q. And where was the Taiyo with reference to

the Dependable? [315] A. Behind us.

Q. And on w^hich side ? A. Left, left side.

Q. On the left side. And how was the Depend-

able headed? How did she point? How did her

bow point at that time, in what direction?

A. East.
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Q. It was headed east? A. Yes.

Q. Now, did you report the school of fish to the

bridge? A. Yes, I told the captain.

Q. And then what did the Dependable do?

A. It was going down to the school of fish.

Q. And was the school of fish moving?

A. Yes, it was moving, going east.

Q. Going east. And what did the Dependable

do after you reported the school of fish?

A. They were going to the fish.

Q. Headed east, toward the fish? A. Yes.

Q. Now, after you got headed towards the fish,

did you see the Taiyo? A. Yes, I saw it.

Q. Now, on which side of the Dependable

—

after the Dependable headed toward the fish, on

which side of the [316] Dependable was the Taiyo?

A. On the right-hand side.

Q. Now, a while ago, as I understood his testi-

mony, he said when the Dependable was headed east

at the time they discovered the fish—did I under-

stand him to say that the Taiyo was on the left-

hand side then?

A. At the first time we were headed, he hap-

pened to be behind us and I couldn't really say

whether it was on the right or left.

Q. It was behind? A. It was behind us.

Q. And when you headed for the fish it was on

the right-hand side? A. Yes, sir.

Q. And about how far away?
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A. I would say a little over four hundred feet.

Q. Now, what did the Dependable do after it

started to follow—or, to go after the tTsh? Ask

him to describe just how she went and whether she

stopped or how she maneuvered.

A. When we got to the fish we stopped.

Q. Now, at any time before you got to the fish,

did you see the Taiyo? A. Yes, I saw^ it.

Q. And how was she moving?

A. They were coming full speed. [317]

Q. And on what course? What was the direc-

tion the Taiyo was going?

A. We were going towards the fish.

Q. The Taiyo was going towards the fish also?

A. Yes, I saw" it was traveling; naturally, I fig-

ure it was going towards the fish.

Q. The Taiyo was off to the right, and was she

ahead of or behind the Dependable ?

A. I would say over four hundred feet behind.

Q. Now, at any time before the Dependable got

to the school of fish, do you know" whether or not

the Taiyo stopped her engine ?

A. As w"e were going to the fish, the Taiyo

stopped, and they were throwing bait to some fish

but not the fish that we saw.

Q. It was throwing bait, but not to the school

however

A. Not to the school that we saw.

Q. And when the Taiyo was throwing the bait,
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how far was she away from the Dependable, and

in what direction?

A. Was going the same direction and about the

same distance.

Q. Now, when you say "the same distance and

the same direction," you mean the same distance

and direction as you testified a moment ago I

A. Yes. [318]

Q. That is on the right-hand side, and about

four hundred feet aft? A. Yes, sir.

Q. Now, the Dependable came up to the school

of fish and then stopped the engines ?

A. Yes, sir.

Q. Now, did she stop dead in the water or did

she continue to move ahead under momentum?
A. Was going very slow.

Q. Now, at the time the engines were stopped

on the Dependable did you see the Taiyo ?

A. Yes.

Q. And what was she doing then?

A. Was going—was coming towards us.

Q. And was she going in the same direction she

had been going before, when she slowed down and

threw bait, or had she changed her direction?

A. Was coming towards us.

Q. Now, had that changed from the way she had

been going before? A. Yes.

Q. And how had it changed, in which way?

A. I didn't have no compass, so the only thing

I know that he was coming towards us.
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Q. Now, will you tell, just in your own way,

what the Taiyo did from the time the Dependable

stopped her engines, [319] just how she moved,

right up to the time of the collision ^

A. As we were standing, the Taiyo was coming

towards us like this, and struck us.

Q. When he says ''was coming towards us like

this," ask him to explain that so that it can get

in the record, instead of by a gesture—coming

towards them—where, towards what part of the

ship?

A. On the right, was coming towards us on the

right side of the boat.

Q. And from in front—or, from the side in front

or from the right side in behind?

A. From the behind.

Q. How far away was she when you first saw her

heading toward the Dependable?

A. About 100 or 150 feet.

Q. And did she make any change in her speed?

Did she slow down before she hit the Dependable?

A. Came at full speed.

Q. Did you see anything to lead you to believe

that the engines had been slowed or stopped or re-

versed on the Taiyo at any time before the collision ?

A. No, sir, I didn't see anything.

Q. Now, could you see the top deck of the Taiyo

in front of the pilot house from your position on

the Dependable 's masthead?

A. Yes, I could see. [320]
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Q. Could you see any man standing or moving

around on the deck outside of the pilot house, on the

top deck?

A. No, sir; no, I didn't see anybody.

Q. Could you see the man at the wheel ?

A. Yes, I saw him.

Q. Could you see if there was anyone else in the

pilot house with him?

A. I saw a couple of fellows on a tank.

Q. On a tank? That is, on the back part of the

ship, but not up front?

A. Yes, on the back of the ship.

Q. Was there anybody on the lower deck, up

front? A. No, nobody.

Q. After the Dependable stopped the engines at

the school of fish, did they start throwing bait on

the Dependable? A. Yes.

Mr. Cluff : I think that's all.

Cross Examination

By Mr. Black:

Q. Did you notice whether the school of fish,

that you were following, was moving through the

water? A. Yes, sir.

Q. In what direction was that school moving,

away from you or to your right or to your left?

[321]

A. Going east and more to the left.

Q. Did your vessel change her direction to the

left while she was following the school ?
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A. No, sir, we were going right straight towards

the fish.

Q. Well, if the school was moving to the left,

didn't your vessel also go to the left to follow it?

A. They were moving, but very, very slow.

Q. And were you heading a little bit ahead of

the school, then, so that you would arrive there

about the same time that the school would, or did

you change your direction at any time while you

were following the school?

A. I can not say anything to that—state any-

thing to that effect; the captain is the one that

would know what he done.

Q. Well, do you remember testifying before the

inspectors at San Pedro in September of this year?

A. Yes.

Q. Do you remember giving this testimony on

that occasion—on page 26: Question: "I think he

said just before the collision the Dependable was

turning a little bit toward the school of fish. Is that

what he said?" Answer: *'Yes." A. Yes.

Q. And the next question: ''In what direction?"

Answer: "Toward the left hand." [322]

A. Yes.

Q. So that—well, the next question, too: "I

think he said at the time of the collision your boat

was making about a mile or a mile and a half an

hour, and just before the collision your ship was

also turning slightly to the left all the time. Is

that correct?" Answer: "Yes, was turning a little
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bit left, because we were on top the fish." Do you

remember testifying to that effect?

A. That's correct.

Q. You remember giving that testimony?

A. Yes.

Q. And now^ do you say that your vessel—now,

do you remember that your vessel was turning to

the left a little bit all the time when you were fol-

lowing the school?

A. I really couldn't swear to that myself, but

the captain would absolutely know if it was slightly

turned.

Q. But, when you gave this testimony you were

testifying from what you were supposed to have

seen yourself. Isn't that right?

A. Yes, I saw this.

Q. And do you now say that you don't know

w^hether what you said before is correct or not ?

A. Yes, it's correct; I always say the same thing.

Q. Well, which is right? You now tell me you

don't know, from your own knowledge, which way

your ship was turning or if she did turn, that only

the captain would [323] know that; and yet, you

tell me that when you testified before the inspec-

tors that your ship was turning to the left, that that

was the truth.

Mr. Cluff : I object to that question as argumen-

tative. I believe, as I understand the interpretation

at this time, he says he doesn't remember if she

turned to the left or not, but he did give that tes-

timony before.
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Mr. Black: I don't want to confuse the witness,

but he is testifying to two different things.

Q. When you gave this testimony, your recollec-

tion of the collision was fresher than it is now, is

that correct?

A. I always remember the same thing.

Q. Well, is your recollection clear now, that your

vessel did not change in any direction?

A. It was moving a little, but I don't—I can't

say as to how much was turning.

Q. If you are up on the masthead and your ship

changes direction, you can tell it, can't you?

A. If it turns quite a little, yes.

Q. All right. Now, did you see the Taiyo just at

the moment the collision occurred?

A. Yes, I did.

Q. At about what angle did the two vessels col-

lide ? A. They struck us on the back.

Q. Do you know what a right angle is, or a

45-degree angle is? [324]

Mr. Cluff: Mr. Black, I might make a sugges-

tion, why don't you let him use the models?

Mr. Black: Yes, I think that is probably what

we will have to do.

Q. Now, Mr. Sardina, this boat would represent

the Dependable, and this boat the Taiyo. Will you

kindly place those two models in the positions they

were in just when the collision occurred.

A. This is the fish

Q. The match represents the school of fish; and

the vessels are in the positions you have indicated,
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at the moment of the collision? Is that right?

A. Yes.

Mr. Cluff: Draw it in.

By Mr. Black:

Q. I will mark the school with an '*S", Mr. Sar-

dina, the Dependable with a ^'D" and the Taiyo

with a "T", and I will ask you again if that is

about the position in which the two boats and the

school of fish were in at the time the collision oc-

curred.

A. When they struck us the fish were right here

;

fishes were all the way around the boat when we

got struck.

Q. Then, will you replace—draw in the school of

fish.

A. We had fish all the way around, we were

right in the school of fish.

Q. Draw in an area, about like that—fish on

both [325] sides. We will mark this area with an

*'S" on both sides, to indicate that the witness ex-

plains that at the time of the collision the Depend-

able was right in the middle of a school of fish, and

fish were on both sides of the vessel. Is that right?

A. Yes.

Mr. Black: I will offer this sketch in evidence

as Libellants' Exhibit

Mr. Cluff : 13, I believe, will be your next num-

ber.

Mr. Black: I think that's right, yes, it will be

Libellants' Exhibit No. 13.
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Q. Did you notice whether the Taiyo was swing-

ing either way at the time of the collision or whether

she was coming straight on?

A. Right straight towards us.

Q. And she hit you just square with her stem,

just came right into your side, is that right?

A. Yes.

Q. Was your vessel swinging either way at the

moment of the collision?

A. The captain tried to miss the boat.

Q. How do you know that?

A. Of course, I was—I started to come down,

and then I got scared, and then I didn't come down,

I stayed right there.

Q. Is that how^ you know that the captain tried

to [326] miss the boat?

A. Well, I noticed it by the—the engine going

full speed.

Q. My question was, Mr. Sardina, whether your

boat the Dependable was swinging in either direc-

tion, from anything you personally observed, just

at the moment of the collision.

A. Well, the only thing I can say was that the

captain was trying to miss the accident.

Q. My question was a simple one. Did you notice

whether, at the moment of the collision, your boat

was swinging to the left or swinging to the right,

or was going straight ahead or was standing still?

A. Well, the engine—stopped engine doesn't

make any change of a movement.
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Q. I am asking what he saw, not what he con-

cluded from what he knows about engines or any-

thing of that kind—what he personally observed,

whether the vessel was swinging

A. Well, I got so scared, I didn't see anything,

because I just grabbed myself and didn't see any-

thing.

Q. So, your answer is you don't know whether

your vessel was swinging to the right or to the left

or was steady?

A. No, I can't say, I was too scared to notice it.

Q. Well, you must have been also too scared to

notice whether the captain was trying to miss the

ship or not, isn't that true? [327]

A. But I noticed the noise of the engines.

Q. You do know your engine was started up?

A. Yes, I heard the riunble of the engine.

Q. But, whether it was going ahead or going

astern, you do not know?

A. No, I got scared and I grabbed myself to the

mast, I was afraid I would fall down.

Q. And, so far as you know, the Taiyo just

rammed the Dependable head on, a square blow?

Is that right? A. Yes, sir.

Q. From where you were could you see the star-

board or right-hand side of the Taiyo ?

A. Yes.

Q. Did you notice whether there were any men

on the fishing racks on the starboard side of the
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Taiyo at the moment of the collision?

A. No, sir.

Q. You didn't notice?

A. No, I don't see nobody.

Q. Did you notice whether there were any men
on your own fishing racks ?

A. There was one, but he didn't get to fishing.

Q. And that was on the port side of your vessel ?

A. On the stern.

Q. Your fishing racks, on your vessel, are on

the left side? [328] A. Left hand, yes.

Mr. Black: I think that's all, Mr. Sardina.

Mr. Cluff : Just one question.

Redirect Examination

By Mr. Cluff:

Q. Can you give us an idea of how big the school

of fish was, how long and how wide ?

A. I would say over 75 feet.

Q. 75 feet square? A. Yes, square.

Mr. Cluff : That's all.

Mr. Black: That's all.

Mr. Cluff : What time shall we resume ?

(Discussion between counsel.)

Mr. Cluff : Then, if that is agreeable, we will re-

sume at 1 :20 P. M. [329]
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FRANK ALIOTO, JR.

called as a witness for and on behalf of Respondent

Claimant and Cross-Libellant Mary Alioto, and

being first duly sworn, testifies as follows

:

Direct Examination

By Mr. Cluff:

Q. Your name is Frank Alioto, Jr. ?

A. Uh-huh.

Q. You live in San Diego? A. Yes.

Q. You were one of the crew on the Dependable

at the time of her collision with the Taiyo ?

A. Yes, sir.

Q. Where were you on the Dependable just

prior to the collision?

A. I was on the stern of the boat, right in the

back.

Q. Back of the tank? A. Yes.

Q. And you didn't see or pay any attention to

the Taiyo prior to the time of the collision, as I

recall ?

A. Well, the only time I saw the Taiyo was when

he was in back of us.

Q. When he was behind you? A. Yes.

Q, That is just before the collision ?

A. Just before the collision. [333]

Q. Now, at the time the collision happened, you

were still back of the tank ? A. Yes.

Q. And what did you do then?

A. Well, when I saw the boat was making—they

were running for a school of fish—when I saw that
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they started twisting towards us, looked kind of

foolish to make the turn because they were too close

to us then, when they started making that turn,

when we were stopped, see.

Q. That is, when you were on the school of fish

you saw the Taiyo make a turn towards you?

A. Towards us.

Q. You didn't see the Taiyo hit the Dependable,

did you?

A. No, I went on the other side of the tank, I

was sure it was going to hit us. When I saw that,

I got scared and started running around on the

other side of the tank.

Q. After the collision what did you do, what

part of your boat did you go to ?

A. I stayed on the side of the tank; and, after

it hit, the first thing I did was nm over to the

hatch, opened the hatch and looked downstairs, and

ran downstairs to see if there was any water, and

I told the engineer to put on the big pump in case

there was any water. When I went downstairs there

was no water. I came upstairs and says, [334] ''We

ain't got no leak." So, I went back towards the

stern, and the Taiyo just scraping away from the

boat at that time.

Q. Now, could you see the Taiyo 's bow at that

time, where she had hit? A. Yes.

Q. And where was it with reference to the water

line?

A. Well, where it hit at—the bow hit the rail



350 Mary Alioto vs.

(Deposition of Frank Alioto, Jr.)

at—it was caved in right at the bowstem, caved in

about, say, about that size.

Mr. Cluff : Wait a minute. Measuring a distance

of about eighteen inches, would you say ?

Mr. Black : Yes. And what was caved in ?

A. The bowstem.

Mr. Black: Of the Taiyo?

A. Of the Taiyo.

By Mr. Oluff:

Q. Do you mean the stempiece?

A. The stem. And, on the side of it, was open,

see, about an inch and a half of the planking, on

each side.

Q. Opened up about an inch and a half of the

planking on each side of the stempiece ?

A. Yes, the long ways, up and down.

Q. Where was that with reference to the water

line on the Taiyo 's bow?

A. It was right at the water line of the rail, of

our rail. [335]

Q. Now, with reference to the water line on the

Taiyo 's bow, was it above or below the water line

when you first saw it there ?

A. It was right on the water line.

Q. And did you have any communication with

anybody on the Taiyo then ?

A. Yes, hollered at one of the men on the bow,

I says '^ Throw those tanks off the bow overboard"

—^because they had fuel tanks on top of the bow

—

so they could raise the bow.



7. Imahashi, et al. 351

(Deposition of Frank Alioto, Jr.)

Q. By ''fuel tanks" you mean these drums?

A. Fuel drums, yes, they had about close to fifty

drums.

Q. Did they throw any of the drums overboard?

A. No, they didn't throw any overboard at that

time. At that time they let go the bait tanks.

Q. By ''letting go of the bait tanks" do you

mean opening the discharge valve and allowing the

water to run out?

A. When they opened up the bait traps instead

of making the bow come up, they made it go down,

because that emptied the tanks, and the stern went

up in the air and the bow went down about two feet.

Q. Take a look at this photograph here. This is

Respondents' Exhibit D, showing the starboard side

of the Dependable. I call your attention to the

guard rail running along the starboard side. Now,

as the Dependable [336] was trimmed at the time of

the collision, where was that rail with respect to the

water line?

A. There was about three or four inches under

the water line.

Q. And where was the water line with reference

to the discharge pipes of the bait tank ?

A. You mean

Q. Those outlets from the bait tanks, how was

the water line with reference to those?

A. Just about level with that, with the bait tanks

full of water.

Mr. Clufe : That's all, I think.
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Cross Examination

By Mr. Black

:

Q. When you saw the Taiyo just before the

collision, where did that vessel bear to you—^how

did she bear to you? Do you know what I mean

by that? What distance was she—what direction

from you?

A. They were—what direction she was running?

Q. Yes.

A. She was running about the same course we

were, the way it looked.

Q. And on your starboard hand?

A. It was on the right-hand side of us.

Q. And about even with you? [337]

A. No, a little behind us, like.

Q. And how far away?

A. Oh, it was about 100 foot away.

Q. And what was your vessel doing then ?

A. When I saw it, well, we were just—they had

shut off the motors and started gliding, the boat

glides after you shut the motors off.

Q. And were there any fish in your immediate

vicinity then?

A. Yes, because I started running for—I was

standing up on the rail of the stern, ready to jump

in the rack.

Q. Did you see any fish right around you then?

A. Sure, they started jumping.

Q. From right immediately where you were?

A. Sure.
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Q. On what side of your vessel ?

A. They were—well, we were right in the middle

of the whole school.

Q. So, they were on both sides *?

A. All around.

Q. And were you throwing any bait out then?

A. I couldn't tell you if we was, because I wasn't

watching him.

Q. Were you throwing any bait ? A. No.

Q. Did you have your fishing pole? [338]

A. Yes, in my hand.

Q. You didn't get on the fishing rack, though?

A. No, I didn't get a chance to get on the fishing

rack; when I saw him turn I just dropped the pole

and started running.

Q. And which way did he turn ?

A. He turned left.

Q. And was he still behind you then?

A. No, he was about like—just about—you

know, his bow was ahead of our stern, his bow was

about the middle of the mast, right up to where

the mast was.

Q. So, she had pulled up further abreast of you

before she started to turn ?

A. Yes—she wasn't abreast of us yet, though

—

alongside of us yet.

Q. She started to turn before she got up abreast

of you, is that right ?

A. Yes, sir. What I figure he wanted to do
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Q. No, we are not interested in what you figure

he wanted to do. You are only here to testify as to

what you personally saw, you understand. The

Court is going to pass on what these people in-

tended and who is liable and so forth. You are just

here to tell the facts. A. Uh-huh.

Q. You say the Taiyo started to turn towards

you before she was abreast of you ? [339]

A. Yes.

Q. And to what part of your ship did she point

when she started to turn?

A. She pointed towards the mast.

Q. Did she keep that heading as she got closer?

A. She kept cutting over, as she got closer, more.

Q. AYhich way, to theleft? A. Yes.

Q. And how close was she when you last saw her,

before the collision?

A. How close she was? She was about 50 or 60

feet away.

Q. And then you

A. I knew he couldn't make it, and I ran away.

Q. You ran around to the other side. She was

still astern of you then, when she was 50 or 60 feet

away?

A. No, she wasn't astern, her bow was still

headed for the mast like.

Q. She never did get even with you, is that

right ?

A. No, she never did get even bow to bow; she

was always this way, and she started turning like

that.
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Q. When you first saw her how far behind you

was she ? A. When I first saw her ?

Q. Yes. A. She was about 200 feet behind.

Q. And then she started to turn*? [340]

A. Then she came up to us and then she turned.

Q. How far up on you did she come before she

turned? A. She got about up to the mast.

Q. Before she turned at all? A. Yes.

Q. Practically parallel with you, is that right f

A. Yes.

Q. Until her bow was even with your mast?

A. Yes.

Q. And then she suddenly turned left?

A. Yes.

Q. And during all this time you were just drift-

ing through the water? A. Yes.

Q. Fish jumping all around you, and you were

going right ahead? A. Yes.

Q. And she was going full speed ? A. Yes.

Q. How long do you think it took from the time

you first saw her until the collision occurred?

A. How long did it take?

Q. Yes.

A. Well, I only ran as far as the middle of the

tank, that's as far as I reached and they already hit.

Q. A matter of a few seconds, is that right?

[341]

A. A couple of minutes—not even an amount

of time.
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Q. And, during that time, she came from a posi-

tion parallel with you and about two hundred feet

astern of you? A. Yes.

Q. Until she drew up even with your mast?

A. Yes. Then she turned. That's when I saw

her last.

Q. Then she turned left?

A. About 50 or 60 feet away, the last time I saw

her, then I ran.

Q. She was about 50 or 60 feet away, and then

you ran. And, you didn't actually see the impact

at all? A, No, I didn't see when she hit.

Q. Just w^here were you when she hit?

A. In the middle of the bait tanks, on the other

side of the boat.

Q. And did you notice whether your engine

started up before the collision ? A. Yes.

Q. How long before the collision did that

happen ?

A. Oh, when he was coming towards us, and I

imagine he was about 40 or 50 feet away, when I

started rimning, that's when the engine really

started up.

Q. And did your vessel swing in either direction

before the collision?

A. I couldn't tell you, I wasn't looking at the

swing [342] of the boat, I was just rimning.

Q. She might have been swinging and you didn't

know it? A. I didn't know it.
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Q. Were any of the men on your boat on the

fishing racks?

A. There was one man on the fishing rack, and

that was John LaCoco.

Q. And where was he stationed?

A. He was stationed on the other side of the

boat from where it hit, back of the tanks there,

back of these tanks; on that side is racks, right

there.

Q. Your racks were on the port side?

A. Yes, and he was on that side.

Q. And, you saw the stem of the Taiyo right

after the collision? A. Yes.

Q. And you noticed that the planking had been

pulled away from the stem?

A. Yes, it opened up about an inch and a half.

Q. And for a distance of eighteen inches above

the water line that you could see?

A. What do you mean?

Q. Well, you saw the seam opened up?

A. Uh-huh.

Q. And how long a distance vertically did you

see that? [343]

A. Well, you could see it worst the way she was

standing—it was like a hole—like that, pushed in,

where the stem hit the rail at, that was pushed in

;

and then the top part was above the rail there, it

was open about an inch and a half, about—I imag-

ine about a foot and a half, at least eighteen inches.
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Q. The lengtli of about eighteen inches from the

place where the stem was crushed you could see

that the planking had been ripped away. And, did

that condition extend down to the water line, as

far as you could tell, on the Taiyo?

A. No, I guess there was about 1 couldn't

tell you the truth of that.

Q. Well, you don't know, when you say they let

go the bait tanks A. Yes.

Q. whether anything was done to close the

valves or whether the water stopped the pumps and

caused that, do you?

A. No', the guy was on the bait tank, he pulled

the levers up, the bait traps up.

Q. You don't know anything about what was

happening in connection with the auxiliaries or

pumps on the Taiyo?

A. No. When you. got the bait traps closed,

water can't come out of the traps, even if the

pumps do shut off on the bait tank. [344]

Q. Do you know how the Taiyo is constructed?

A. They are all built that way.

Q. Have you been aboard the Taiyo ?

A. Yes, been aboard in Panama.

Q. Do you know how her valves are arranged,

and her circulating lines, and all that ?

A. No.

Q. How long have you been tuna fishing, Mr.

Alioto? A. Two years.
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Q. And with what boat?

A. Fisherman second and with this boat.

Q. You are not one of those that w^as with the

Dependable when she was a purse-seiner ?

A. Yes.

Q. How long were you on her as a purse-seiner?

A. Since they bought it.

Q. That was a period of two years, w^asn't it?

A. Yes.

Q. And during that time you were sardine fish-

ing ? A. Yes.

Q. So that this was the first trip you had had

for two years or so, isn't that right? A. Yes.

Mr. Black: I think that's all.

Mr. Cluff : One other question. [345]

Redirect Examination

By Mr. Cluff:

Q. After the collision did you have any conver-

sation with any of the crew of the Taiyo ?

A. After they came on board ?

Q. Yes. A. Yes, I talked

Q. About the amount of fish the Taiyo had

aboard ?

A. Yes, I talked to one of the men. I know him

because he was on the boat with me on Fisherman

Second.

Q. Do you know what his name was ?

A. They call him "Papa."

Q. You don't know his Japanese name?
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A. No.

Q. Do you know where he is now ?

A. He is on the Van Tuna.

Q. And what did he say about the fish the

Taiyo had on board at the time of the collision?

A. I says, "How much fish you got on board?"

He says ''Got about twenty ton," he says. ''Been

out long time?" and he says, "We had about two

ton of fish on deck, threw them overboard.
'

'

Mr. Cluff: That's all.

Recross Examination

By Mr. Black

:

Q. Do you speak Japanese? [346] A. No.

Q. The man you talked to spoke perfect English,

did he? A. No, broken.

Q. When was this conversation?

A. This was when they came on board our boat.

Q. This was after the collision?

A. After the collision.

Q. On the way up, and from

A. On the way up.

Q. Mexico to A. To San Diego.

Q. And you don't know the man's name?

A. No, only thing they call him was "Papa,"

that's all, I remember that.

Mr. Black: That's all.

Mr. Cluff : That's all,—let me ask this one ques-

tion of Mr. Alioto.
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Redirect Examination

By Mr. Cluff:

Q. Philip Foss, the engineer on the boat,—how

long did he stay on the boat after the collision ? Did

he stay on after that trip ?

A. When we got in, why he got off.

Q. He quit then? [347] A. Yes.

Q. Do you know where he went ?

A. He went fishing with the Atlantic.

Q. And do you know how many trips he made

on the Atlantic? A. One trip.

Q. Is he around town now ? A. No.

Q. How long since you have seen him?

A. Since they came in, on the trip with the

Atlantic.

Q. That was some months ago ?

A. A couple of months back.

Mr. Cluff: That's all. [348]

FRANK ALIOTO, SR.,

called as a witness for and on behalf of Respondent

Claimant and Cross-Libellant Mary Alioto, and

being first duly sworn through the interpreter, tes-

tifies through the interpreter as follows

:

Direct Examination

By Mr. Cluff:

Q. Your name is Frank Alioto, Sr.
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A. Yes, sir.

Q. And you are the husband of Mrs. Mary Ali-

oto, the o\s^ier of the Dependable ? A. Yes.

Q. You have fished on the Dependable for the

last two years'? A. Yes, sir.

Q. Was that when he was a purse-seiner and

after she was changed? A. Yes, sir.

Q. Now, do you remember the occasion of the

collision with the Taiyo on July 16, 1938, down on

Gorda Bank? A. Yes, sir.

Q. And 3^ou were at the wheel of the Dependable

at that time? A. Yes, sir,

Q. That wheel is on the topside of the pilot

house? A. Yes. [360]

Q. And is there a compass there? A. Yes.

Q. And where is that compass with reference to

the wheel? A. On the front of the wheel.

Q. Now, was there anybody up there on the top-

side with you? A. The captain.

Q. And what was he doing?

A. He was tending the controller.

Q. The controls? A. Yes.

Q. Now, at about a little before ten o'clock on

that morning the Dependable had just finished fish-

ing a school of fish and sighted another school. Do
you remember seeing that school to which you pro-

ceeded just before the collision with the Taiyo?

A. Yes. They was passing the fish that we had

aboard do^^'n the hold. We saw another school and

started after that school.
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Q. Where was that school with reference to

where the Taiyo was lying when you sighted it 1 Let

me withdraw that question. In what direction from

the Taiyo—or, from the Dependable was that school

of fish that you sighted ?

A. I would say they were east, partly south-

east.

Q. And about how far away from the Depend-

able? [361]

Mr. Black: Just a minute. As I understand the

interpreter he meant that answer to read east south-

east.

Mr. Cluff: Mr. Interpreter, is that the transla-

tion of what he said ?

The Interpreter: Yes, partly south. In other

words, what he means is east but partly south.

By Mr. Cluff:

Q. And about how far from the Dependable was

the school of fish when you first saw them ?

A. I don't know just exactly, but I would say

three or four blocks.

Q. Now, at the time you saw this school of fish

did you also see the Japanese ship Taiyo with which

you collided? A. Yes.

Q. And where was she lying with reference to

the Dependable?

A. The Taiyo was on the right side about 400

feet apart.

Q. On the right side of the Dependable ?

A. On the right side of the Dependable.



361 Mary Alloto vs,

(Deposition of Frank Alioto, Sr.)

Q. And was she in front of the Dependable or

behind the Dependable after the Dependable started

after the fish ?

A. It was behind the Dependable.

Q. Now, will you describe, in your own way,

just what happened after the Dependable started

after the fish, [362] what did the Dependable do

and how did she go, and what changes of course

were made? Just tell what happened, up to the

time of the collision, as far as the Dependable is

concerned, first.

A. As we got near the fish we stopped, and the

fish got around the boat. As I saw this boat come

towards us I turned the wheel three times, and

by that time w^e got struck. The boat didn't even

get a chance to run.

Q. When you followed the fish w^ere the fish

moving? A. Yes, they were moving.

Q. And in what direction were they moving?

A. East, going east,

Q. As you followed the fish—had he finished his

answer? A. a little to the south.

Q. East and a little to the south. As you fol-

lowed the fish did you change course of the Depend-

able to any extent at all, or did you sail an abso-

lutely straight course?

A. Straight towards the fish.

Q. Straight towards the fish. At no time, until

the engines were stopped, did you change the wheel

either to the right or to the left?
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A. I turned just a little to south, to hold the

boat right straight ahead.

Q. To the south—turned a little to the south. Is

that to the right or to the left? [363]

A. I didn't change the course at all, I just

turned the wheel to hold the boat going straight

ahead.

Q. You just held the boat right straight ahead?

A. Just to hold it.

Q. Now, when you came up to the school of fish

what w^as done w^ith the engines?

A. As we got to the fish, the fish they were just

a little ahead of us, and we stopped the boat right

there, and the boat was rolling slowly.

Q. Now, about the time you stopped the engines

did you see the Japanese boat the Taiyo ?

A. Yes, sir.

Q. Now, right at that time when the Depend-

able 's engines w^ere stopped, where was the Taiyo

with reference to the Dependable ?

A. He was about three boat lengths away from

us, going in the same direction until he turned to

the left, and all of a sudden he turned and came

right into us, right straight into us, in the middle

of the boat.

Q. Now, just before the Taiyo struck the De-

pendable, what was done with the Dependable 's

engines ?

A. I yelled to the captain, told him to start the

engines because he is coming right straight into us.
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Q. And did he start the engines'?

A. He started the engine. No more than started

the engine, than they run into us. [364]

Q. Did you make any change with the wheel?

Did you turn the wheel any way at the time the

engines were started?

A. I turned—tried to get away from it, but

didn't get no chance, because otherwise they was

going to run into us right in the middle.

Q. How did you turn the wheel ?

A. To the right.

Q. Hard over to the right, all the way ?

A. I only had a chance to turn three times.

Q. To make three turns?

A. Make three turns.

Q. When the Taiyo struck the Dependable, how

did she come in? Did she come straight in or come

in at an angle?

A. Right straight, straight in.

Q. When the Taiyo made her turn to the left

and headed in toward the Dependable, how far away

was she when she made that turn?

A. About three boat lengths.

Q. About three boat lengths. Now, after the

collision, with the Dependable 's engines going

ahead, what did they do next with the engines right

after the collision?

A. Immediately we slowed down, we were very

very low speed, and some of the boys went down-

stairs—I mean down in the hold, and looked if there

was any holes in the bottom.

f
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Q. As the Taiyo came close to you, could you

see whether any man was standing on the upper

deck in front of [365] or near the pilot house?

A. No, sir, there was nobody there.

Q. Could you see the man at the wheel in the

pilot house?

A. Yes, there was a man at the wheel, and he

didn't slow up either.

Mr. Cluff : Well, that can go out.

Mr. Black: Yes, I think so.

Mr. Cluff: I think that's all.

Cross Examination

By Mr. Black

:

Q. When you first saw the school of fish, do you

know how your vessel was actually headed, that is

the Dependable?

The Interpreter: Wouldn't that be better if you

get some of those things there and show him the

way it stands?

Mr. Cluff: This is Mr. Black's examination.

The Interpreter: I will never get the answer

from him.

By Mr. Black

:

Q. In what direction was the bow pointed, that's

what I want to know?

Mr. Black : Well, I think we can make a picture.

Mr. Cluff : Just draw in the land.

By Mr. Black

:

Q. You explain that that represents the land.

[366]
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A. This is the coast, this way; here the fish;

here the Dependable boat ; here Taiyo, see.

Q. Now, will you use this model for the Depend-

able. Will you show, as best you can, in what direc-

tion your vessel was pointed when you first saw the

school of fish. A. Like that.

Q. Now, will you explain again, so that we un-

derstand that the witness has my question. The

models are now placed in the position in which

they were approximately headed at the moment

that you first saw the school of fish ?

A. Yes, sir.

Q. Is that still about right? A. Yes.

Mr. Black: I shall mark this '^ school", and this

with a '*D" for Dependable, and this with a *'T"

for the Taiyo; and this represents the line of the

coast, we will put ''Coast line." I will offer this

sketch in evidence as the Libellants' Exhibit No. 14.
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Q. So, if I understand you correctly, Mr. Alioto,

when you first saw the school it was almost directly

ahead of you, the way your vessel was then pointed ?

A. Yes, sir.

Q. So you did not have to turn around at all to

head for the school?

A. Yes, right straight to the fish.

Q. Nobody else handled the wheel that morning

before [367] you handled it? A. No, sir.

Q. Now if I understand you correctly, you

stated that in pursuing the school you did not

change your course at all ?

A. No, sir, we saw the fish and we put the bow

right towards the fish.

Q. And you didn't swing either to the right or

to the left as you were following it ?

A. Just very, very little towards the coast.

Q. And which direction was that, to the right

or to the left ? A. To the left.

Q. And you say the school was moving a little

to the south of east ? A. East.

Q. Just due east?

A. Yes, that's the way the fish were moving.

Q. Well, do you wish to correct your statement

that you made on your direct testimony, that the

fish were moving a little to the south of east?

A. East and a little towards the coast.

Q. A little to the coast ?

A. The coast.
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Q. Well, now, in what direction did the coast lie

from your ship ? [368]

The Interpreter : He has got a dialect word that

I don't understand myself, and I am trying to

get it.

Mr. Cluff : A dialect word for the direction *?

The Interpreter: Yes, a dialect word for the

direction, he has a dialect word for the direction,

it is not in Italian. I don't understand.

Mr. Cluff : May I suggest a question. Ask him

—

Mr. Black: Wait a minute, I have another sug-

gestion just now

The Interpreter: He was saying something

—

A. This is the coast, and this is the Dependable,

this is the Taiyo; and the fish, they were moving a

little bit this way.

Mr. Cluff: Let's see if we can make a record on

that. The witness pointed to Libellants' Exhibit 14,

and indicated that the coast is the land marked to

the left of the Dependable, and headed toward the

school of fish indicated just ahead of the Depend-

able.

Mr. Black: Yes.

Q. And, as I understand you, you now say that

the school of fish was moving away from you and

also very slightly toward the coast ? A. Yes, sir.

Q. Well, do you know what compass direction

the coast was from your vessel at the time you were

going in the direction of the school of fish ? [369]

A. Well, it's the east and
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The Interpreter: I can't get the other word, that

dialect word, it's in again.

Mr. Black : Do you know it ?

Frank Alioto, Jr. East southeast.

Mr. Cluff: The coast was east southeast from

the vessel?

Mr. Black: It seems to come out the same way

each time.

Mr. Cluff : Go ahead.

By Mr. Black

:

Q. Well, prior to the time that your vessel

stopped her engines, when she was approaching the

school, did you see the Dependable stop and throw

bait out—I mean the Taiyo stop and throw bait

out?

A. They slowed down very much and started to

throw bait.

Q. And where was the Taiyo then with reference

to your ship?

A. About three lengths of boats—three boat

lengths apart from my ship.

Q. And was she at that time even with you,

ahead of you, or behind you ?

A. Behind, always behind.

Q. How far behind?

A. As I stated, about three boat lengths. [370]

Q. That, as I understood it, was the distance

that separated you from the other boat.

A. About three boat lengths apart and one boat

behind.
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Q. I see. By that you mean there was about

the distance of one boat length between her stem

and your stern?

A. Yes, about one boat length.

Q. And that was the position in which the Taiyo

was when you saw her slow down and start to throw

bait overboard? A. Yes, sir.

Q. And how long before you stopped your own

engines was that?

A. I would say three or four—probably five

minutes, I didn't have the watch in my hand.

Q. How far away were you from the school when

you saw the Taiyo slow down and throw bait?

A. At least four boat lengths.

Q. And were your engines still going full ahead ?

A. Yes.

Q. Now, when you stopped your engines, Mr.

Alioto, as you approached the school of fish, was

the school on both sides of your vessel ?

A. Yes, sir.

Q. Could you see the fish actually jumping in

the water? A. Yes, sir, sure I did.

Q. And how big was the school? [371]

A. There was a lot of fish one side and the other,

but there was plenty fish.

Q. Had your men started to throw bait out yet

when the collision occurred? A. Yes, sir.

Q. On what side of your boat were they throw-

ing the bait?
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A. On the side where there is fishing racks, and

on the bow.

Q. And on what side are the fishing racks on

your boat *? A. To the left side.

Q. How fast do you think your boat was going

ahead through the water when the collision hap-

pened ?

A. The engine was closed—just going very slow,

very slow.

Q. Didn't you actually start your engine up be-

fore the collision happened?

A. We started the engine but we didn't get a

chance to start to run yet. All of a sudden we were

stopped.

Q. You mean by that, that the engines were

started up but that was just at the very moment

that the collision happened, so you hadn't gotten

any forward motion from them? Is that right?

A. Yes, sir.

Q. And you don't think that your vessel swung

to the [372] right in resjDonse to your wheel at all

before the collision?

A. We didn't have no chance, I turned the wheel

but we didn't have no chance to get the engine

going.

Q. Did either boat blow^ any whistle signal to

the other before the collision?

A. No, neither one.

Q. Did the Taiyo change her speed, so far as

you could notice, just before the collision ?
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A. He didn't lower any speed. <

Q. And she came straight in and hit you stem
j j

on? Is that correct? A. Yes, sir.

Q. How many years experience in fishing for

tuna have you had, Mr. Alioto? A. This year.

Q. And all your prior experience has been with

purse-seiners, is that right? ^
A. One year purse-seiner and one year tuna, but

I have forty years experience in fishing.

Q. What kind of fishing have you done for the

other thirty-eight years?

A. In Alaska for salmon; in San Francisco,

Eureka.

Mr. Black: I think that's all.

Mr. Cluff: I am just wondering if we can

straighten out these directions. [373]

Redirect Examination

By Mr. Cluif:

Q. Mr. Alioto, when you first saw the school of

fish that you went toward, did you see them over the

right side of the boat or the left side or straight

ahead ?—when you first saw them, you see.

A. To the left.

Q. To the left of the boat? Then, was the boat

then headed toward the coast or towards the sea?

A. We were going straight, on the side of the

coast.

Q. Along the coast? A. Yes.

Q. And you saw the fish on the left-hand side?
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A. Yes.

Q. And then, to go to the fish, did he have to

turn the ship a little bit ? A. No, not much.

Mr. Cluff: Well, I guess that's all, thank you.

And, I guess that's all for the day. [374]
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Suda, M. Sakamoto, S. Imahashi, F. Seki, N. Shi-

bata and A. Hidman, Appellees. Apostles on Ap-

peal. Upon Appeal from the District Court of the

United States for the Southern District of Cali-

fornia, Southern Division.

Filed, March 28, 1940.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.



378 Mary Alloto vs.

In the Circuit Court of Appeals

for the Ninth Circuit

No. 9482

MARY ALIOTO,
Appellant,

vs.

J. IMAHASHI, M. SHIBATA, T. IMAHASHI,
M. IMAHASHI, K. SEKI, T. SHIBATA,
M. SUDA, M. SAKAMOTO, S. IMAHASHI,
F. SEKI and N. SHIBATA,

Appellees.

APPELLANT'S STATEMENT OF POINTS
AND DESIGNATION OF PARTS OF REC-

ORD
(Rule 19, Subd. 6)

The following is a statement of the points upon

which the appellant, Mary Alioto, intends to rely

upon her appeal herein

:

1. That the evidence in said cause does not sup-

port the findings of fact and conclusions of law of

the trial court, in each of the several respects set

forth in the appellant's Assignments of Error, and

does not justify an adjudication that the appellant's

vessel ''Dependable" was solely or otherwise in

fault for the collision.

2. That, upon the evidence in said cause, the

appellees' vessel "Taiyo" was solely in fault for

the said collision.

ll
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The appellant hereby designates the following

parts of the record, which she thinks necessary for

a consideration of the foregoing points: [378]

Page in

Certified

Name of Document Record

1. Libel of J. Imahashi, et al 5

2. Amended Libel of J. Imahashi, et al 11

3. Answer of Claimant, Mary Alioto 20

4. First Amended Cross-Libel of Mary Alioto 43

5. Answer to First Amended Cross-Libel 56

6. The depositions of the following witnesses,

given on behalf of the libelants, contained

in the transcript prepared by R. B. Whitcomb,

reporter

:

Jinzo Imahashi, pages 3-73.

Mineji Shibata, pages 74-96.

Shigeo Imahashi, pages 97-100.

Torajiro Imahashi, pages 101-103.

Augustin Hidman, pages 104-125.

7. The depositions of the following w^itnesses,

given on behalf of the claimant and respond-

ent, contained in the transcript prepared by

Fred Weitzen, reporter:

Joe Alioto, pages 3-69.

Jack Sardina, pages 70-85.

Frank Alioto, Jr., pages 89-104.

Frank Alioto, Sr., pages 116-130.

(The depositions of the following witnesses,

contained in the above volume, should be omit-
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Page in

Certified

Name of Document Record

ted: William A. Bobbins, pp. 82-86; Paul

Graves, pp. 105-110; Louis Camillo, pp. 111-

115.) [379]

8. The following exhibits introduced by the

libelants: Exhibit 1, 2, 3, 4, 5, 7, 8, 9, 10, 11,

12, 13 and 14. (Exhibit 6 omitted.)

9. The following exhibits introduced by the

claimant and respondent: Exhibits B, C for

identification, C, D. E, F, G, H, I and J. (Ex-

hibits A, K and L omitted.)

(The exhibits described in items 8 and 9

hereof are photographs, sketches and part of

a hydrographic chart. The clerk is hereby re-

quested to cause the above designated exhibits

to be reproduced by such process and in such

form and quantity as will best serve the con-

venience of the court. It will not be necessary

to furnish copies to counsel on either side. In

reproducing Claimant's Exhibit E, it is sug-

gested that only the lower right hand corner of

the chart—showing San Jose del Cabo Bay and

vicinity—need be reproduced.)

10. Oral opinion of the trial court, con-

tained in the transcript prepared by C. G. Otis 77

11. Findings of Fact and Conclusions of

Law 82

12. Interlocutory Decree 91
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Page in

Certified

Name of Document Record

13. Petition for Appeal and Order for Al-

lowance endorsed thereon 93-94

[380]

14. Assignments of Error 96

15. Cost Bond on Appeal 103

16. Citation on Appeal 2

17. Notice of Appeal 106

18. This statement and designation.

Dated: March 27, 1940.

Respectfully submitted,

ALFRED T. CLUFF
CLUFF & BULLARD

Proctors for Appellant

Received copy of the within Appellant's State-

ment of Points and Designation of Parts of Record

this 27 day of March, 1940.

HAROLD A. BLACK
McCUTCHEN, OLNEY, MANNON
& GREENE
Attorneys for Appellees

[Endorsed]: Filed Mar. 28, 1940. Paul P.

O'Brien, Clerk. [381]




